REIMAGINING CHILDREN'S
IMMIGRATION PROCEEDINGS

A Roadmap for an Entirely New System Centered around Children

OCTOBER 2020



REIMAGINING CHILDREN'S
IMMIGRATION PROCEEDINGS

A Roadmap for an Entirely New System Centered around Children

OCTOBER 2020

Prepared by: with support from:
YOUNG | MMIGRANT MacArthur
CENTER|righTs Foundation

The John D. and Catherine T. MacArthur Foundation



ACKNOWLEDGEMENTS

This report is the product of several years of research and writing, a two-day convening in
Chicago (the “Chicago Symposium”), the exchange of ideas and drafts with experts around
the globe, and careful review by a host of people dedicated to reform of the immigration
system. This work was only possible because of the support of the John D. and Catherine T.
MacArthur Foundation.

The report’s lead author, Jennifer Nagda, was aided by a team of colleagues and law student
and social work student interns who contributed their time and talent to this project. They
include Kelly Albinak Kribs, Xiaorong (Jajah) Wu, Marisa Chumil, Sarah Waxman, Moiz
Bharmal, Noorjahan Akbar, Mary Miller Flowers, and Jairo Villalobos and former interns Steve
Scheuer, Lola Wang, Annie Boyd, and Linette Mejia. In particular, Young Center colleagues
Marcy Phillips, Miriam Abaya, and Sarah Diaz were critical allies in writing, researching,
analyzing, evaluating and revising aspects of the Roadmap.

Participants in the Chicago Symposium influenced every aspect of the Roadmap. A few have
asked that their names not be listed, as they contributed personal time to this project. To the
others, who would be at the top of our list for an Child Advocates’ Hall of Fame, we extend our
profound gratitude for their work before, during and long after the Chicago Symposium. They
are: Annette Appell, Julie Biehl, Emily Buss, Robert Carey, Herschella Conyers, Rena Cutlip-
Mason, Bernadine Dohrn, Alice Farmer, Elvis Garcia Callejas, Mary Giovagnoli, Zoe Given-
Wilson, Martin Guggenheim, Kristen Jackson, Jyothi Kanics, Antoinette Kavanaugh, Tara
Magner, Stacey Platt, Jennifer Podkul, Andrew Schoenholtz, Aryah Somers Landsberger, Ji
Seon Song, David Thronson, and Jennifer Woolard. The law firm Sidley Austin LLP graciously
hosted the Chicago Symposium.

Equally important to this report are the contributions of trusted advisors who’ve contributed
hundreds of hours of their time and expertise over nearly two decades, consulting on the
Young Center’s hardest cases and ensuring our work and our model incorporate the wisdom
of other fields and disciplines. They include: Michelle Geller, Marsha Griffin, Lauren Heidbrink,
Greg Lewis, Anita Maddali, Randi Mandelbaum, Breeda McGrath, Uzoamaka Nzelibe, Susan
Schmidt, Mike Seifert, Julie Sollinger, Anita Weinberg, and Selma Yznaga. The very best ideas
in Reimagining grew from seeds planted by this group.



We are also grateful to the children—many now young adults—who gave us permission to
share their experiences, their observations, and most importantly their recommendations for
change. Their comments generally appear without attribution, as they remain subject to the
whims of laws, policies and procedures that often fail to provide true permanency—at least
for many years. Their experiences are the driving reasons for this report, and we are indebted
to our colleagues at the Young Center for Immigrant Children’s Rights who have worked for
nearly two decades to develop a program that recognizes children as children—and as agents
for change. Because of their work to build a sustainable model, and their work in individual
cases, we have these stories to tell. To each and every colleague, we are grateful.

Finally, and without question, the ideas advanced here are rooted in the child’s rights-
based approach to advocacy that Elizabeth Frankel, Gladis Molina Alt, and Maria Woltjen
have brought to every moment of their work and leadership at the Young Center for
Immigrant Children’s Rights.

To all of the individuals and organizations who shared their time, expertise, and critical
analysis, we thank you for your contributions. We are certain that you do not agree with every
recommendation within these pages. We hope that as we share our Reimagined Roadmap
with policymakers, you will join in a continued, vigorous, and evidence-based dialogue about
strategies to ensure wholesale and fundamental reform of the system in which immigrant
children’s rights are adjudicated.

Sincerely,

By

Jennifer Nagda
October 2020

/




TABLE OF CONTENTS

EXECULIVE SUMIMIAIY.....ooiiieece ettt 1
PriNCIPlES fOr REFOIM.......ooeie e 2
Roadmap for Change: Adjudication Tailored to Children's Needs, Capacities,

AN BEST INTEIESES ...t s s s es e aenseesenesaene 4

Part |: CoNCEPTUAL SHITES ...ttt 10
Best Interests Is a Primary Consideration in Every Decision..........c.ccceceeeeiervecveeeeerne. 1
Safety and Family FIrST......o e 16
A Fundamentally Fair PrOCESS ... 23
SPECIANIZATION. ...ttt 27
No Repatriation to Unsafe SItUALIONS..........ccceiieriniieeiese s 30
Childhood ContiNUES 10 ABE 2Tttt sttt 33
All Children Share the Same Rights and Protections.............ccc.cerenrenerineienniesnsisssisssiennenn. 36

Part II: A New Vision for Roles and Responsibilities in Children’s Immigration Cases............... 39
GOVEINIMENT ACTOIS ... e ees s s e eeseeeesasees s esseseesaseessasssassaenesaens 39
ALLOrNEY fOr the Child...........ooooeee e 41
Independent Child AVOCALE...........ccuvcieiereee et 44
Parents and other AdUIt Car@QIVETS...........ooirieriieeiesiseeeses st sssnes 46

Part I11: Roadmap fOr ChanGe...........c.viiieeiee s 48
GUIAING PIINCIPIE. ...ttt 48
Custody and Placement of Children...........oeieeeeeeee e 48
Adjudication of Children’s Claims for Protection...........c..ccceeeeeervececeeeeeeceeeeeeseeeeeevee e, 57
Safe Repatriation Determination and Best Interest Protective Status ...........cccc.cocveeueene.. 65

Part IV COMIMENTAIIES ...t e e e s eee e ees e s e eessess e eeseeeessessesessseesenssas 69
Zoe Given-Wilson, An Imagined IMmigration SYyStemM..............cccceeeeervcemevevreooerriensrissisesisssinnens 69
Elvis Garcia Callejas, My Experience as an Unaccompanied Child in
GOVEINMENE CUSEOAY ..o s 73
Martin Guggenheim, Providing Meaningful Representation to Children in Immigration
PHOCEEAINGS.......covveeeeere s 78
Antoinette Kavanaugh, Emerging Adults: It’s Time to Recognize Their Specific
JUAICIALN@EUS. ... 82
Alice Farmer, The Chasm Between Standards and Practice: Can Recent Advances
in Migrant Children’s Rights Be ReAliZEd?..............occovvemevemmereieseeetsee e, 85
Mary Giovagnoli, The Idea of SEeKiNg JUSLICE..........oov.ovvvvrmreerrrererriseesisnressssiseseissssisssssis s o1

SOUICES et v et st s s e e et e eee e e s s eesasees s aseaesesassssasessasessasasssaesasesssessseessaessaenas 95



EXECUTIVE SUMMARY:
REIMAGINING CHILDREN'S IMMIGRATION PROCEEDINGS

‘Reimagining Children’s Immigration Proceedings’ inspires us to open our
minds. It invites us to think beyond the constraints of tradition, funding
and resource limits, human errors and judgements, public attitudes, and to
start anew.

Dr. Zoe Given-Wilson, Commentary

Immigrant children who seek protection in the United States are thrown into a system of laws,
regulations and policies developed for adults. That system is adversarial in nature, with the
government in the position of protagonist, fighting to restrict migration into the United States.
Children are on the defensive. They bear the burden of responding to and defending against
the government’s effort to remove them from the country and they bear the burden of proof
to win protection. In short, it’s the worst of both worlds. In many cases, their ability to access
protection depends on whether or not they are accompanied by a parent or legal guardian, with
modest, child-specific protections available to children that are unaccompanied or separated
from a parent. Unlike many other systems, decisionmakers are not required—or in some
instances even permitted—to consider their best interests when making decisions that directly
impact a children’s safety, permanency, and connection to family.

For decades, advocates for children have worked to carve out discrete protections for
immigrant children in this system. They won the right for children to be held in spaces
designated for children—provided not just with food and a bed, but also with education,
recreational activities, medical attention, and the right to meet with lawyers. They succeeded in
transferring unaccompanied and separated children’s care and custody from the government’s
enforcement agency to a federal agency focused on health and welfare. They secured the
right for unaccompanied and separated children to be released from government custody to
family, prioritizing release to parents without regard to the parents’ immigration status. They
fought for a law that authorizes federal officials to appoint independent advocates to child
trafficking survivors and other vulnerable, unaccompanied children to ensure that the child’s
best interests are considered in decision-making. This same law permits unaccompanied

and separated children seeking asylum to make their claim before an asylum officer, rather
than face a government attorney in a courtroom. The law requires federal officials to ensure
children’s safe repatriation when they ask to return or are forced to return to their home
countries.

Advocates continue to seek greater protections for immigrant children, including legal
representation for all children, and a mandate that every agency consider the child’s best
interests in every decision. But change is incremental at best, and within immigration reform
debates, protections for children continue to be inserted piecemeal into a system designed
for adults. More recently, advocates have had to direct their energy toward ensuring that
the few protections that already exist are not stripped away in a bargaining game over larger




immigration policies. Advances are hard won, but insufficient. The immigration system lags
behind developments in child welfare and juvenile justice by decades (e.g,, the right to counsel)
and in some cases, a century (the creation of separate courts for children).

With the support of the John D. and Catherine T. MacArthur Foundation, we set out to
reimagine the way in which the federal government adjudicates an unaccompanied or
separated child’s request to remain permanently in the United States. Rather than addressing
problems within the current system, we set out to develop a framework for a new system, built
around the needs and capacities of children. To do so, we convened a symposium bringing
together experts in the fields of immigration, international migration, child welfare, juvenile
justice, and child development. The goal was to draw upon their expertise and lessons learned
from efforts to reform child welfare and juvenile justice proceedings over the last many
decades. We focused both on processes and substantive protections, addressing the roles of
multiple federal agencies in determining the protections children should receive, including the
right to remain in the United States if it is unsafe for them to return to their countries.

What follows is a summary of our recommendations for wholesale change.
A. Principles for Reform

Seven guiding principles emerged from the Chicago Symposium and subsequent conversations
with experts. These principles represent a radical change in the policies and practices
embedded in the existing adjudicatory process for children. Whether advocates and
policymakers pursue comprehensive reform of immigration laws or instead seek piecemeal
reforms at a time when wholesale reform is impracticable, they should check any proposed
laws, regulations, or policies against these principles to ensure a child-rights approach to
policymaking.

1: A Child’s Best Interests Is a Primary Consideration in Every Decision

In every decision made about a child, from the moment the child is identified or
apprehended by immigration officials until a final decision is made, the child’s best
interests shall be a primary consideration. This does not preclude other considerations,
such as the child’s stated interests, a parent’s stated interests, concerns for the safety

of others or national security. But consideration of the individual child’s best interests—
which includes consideration of the child’s stated interests—must inform every decision,
with decisionmakers held accountable for meeting this obligation.

2: Safety and Family First

When any child is identified by immigration authorities (at the border or internally)

the sole focus shall be finding a safe placement with family, minimizing any time spent
in institutional, government care. Children apprehended with parents or other family
members—whether at the border or internally—shall not be separated for purposes

of immigration enforcement absent a determination that the parent or family member
poses an imminent danger to the child’s safety, a determination that would be subject
to prompt review by a judge with expertise in family law. The initiation of an immigration
case to determine whether the child will remain in the United States or return to home



country will begin only after the child’s safe reunification with family or placement in a
family- or community-based setting such as foster care.

3: A Fundamentally Fair Process

After safe placement in the community, children who wish to remain in the United States
will participate in a holistic process of decision making which places the child at the
center. Children will not be subject to repeated inquiry about past traumatic events and
there will be timely but not rushed decision-making. All children will be represented by
counsel and vulnerable children will be appointed a child advocate to help identify the
child’s best interests.

4: Specialization

Every participant and decisionmaker in a child’s case will have specialized training in child
development and the impact of trauma on children, as well as training and experience
working with children from different cultural backgrounds.

5: No Repatriation to Unsafe Situations

A child may fail to prove eligibility to remain in the United States. However, before
repatriation, the government must demonstrate to an independent adjudicator that
the child will be safe upon return. If a child will not be safe upon return, the child will be
permitted to remain in the United States until adulthood.

6: Childhood Continues to Age 21

There is consensus in the scientific community that children continue to develop and
mature well into their 20s. An increasing number of legal systems have recognized this
principle, extending the age of childhood or youth to 21. All immigrant youth will be
recognized as children and will be able to avail themselves of child-specific protections
until they reach the age of 21.

7: All Children Share the Same Rights and Protections

All children placed in immigration proceedings, whether arriving at the border or
encountered within the United States after being here for any period of time, hold the
same rights. These include the rights to express their own wishes, to safety, to liberty, to
be protected from family separation, to develop, to maintain their identity, to have their
best interests considered in all decisions, to be treated with dignity and respect, and to
have a fair opportunity to seek protection from harm.

With these principles as our guideposts, and with direction from experts in a variety of
disciplines, including migrant children who sought protection in the United States, we turned
to the task of designing a system that recognizes and treats migrant children as children. What
follows is our proposed Roadmap for Change—a reimagination of the process for deciding
whether a child who comes to, or is brought to, the United States and expresses a wish to stay,
is able to do so.



B. Roadmap for Change: Adjudication Tailored to Children’s Needs, Capacities, and Best
Interests

This Roadmap does not layer onto the current system. Its starting point is the needs and
capacities of children. The Roadmap’s first priority is children’s immediate need for shelter,
safety and family, and thereafter, the need for permanency. Unlike the current system, where
government custody—detention—is the one space in which children are guaranteed certain
protections, this system connects children to services at the time and place best suited to the
child’s needs and vulnerabilities—once they are placed with families or living in family-like
settings.

When it is time to adjudicate the child’s case, the proposed system
puts the child at the center of the case, rather than positioning the
child as a respondent/defendant. Decisionmakers and advocates
involved in the case collaborate to discern the child’s interests even
though they may ultimately disagree.

Children are not left to navigate complex legal proceedings on their own. The reimagined
system guarantees an attorney for every child, to ensure the child’s expressed wishes are
known and considered. It provides a child advocate for vulnerable children, including those
who may be unable to express an opinion or whose best interests may be unknown or
uncertain. Children may seek various forms of protection, whether as asylees, survivors of
trafficking or other crimes, based on abuse, abandonment or neglect that they experienced in
their home countries, or some other existing basis in immigration law. If they are successful,
they will secure the right to remain permanently.

We spent considerable time debating the merits of a single decisionmaker as compared to
multiple decisionmakers in the child’s case. Ultimately, we proposed hybrid, in which a single
decisionmaker—a presiding judge—oversees and follows the legal case from start to finish.

If a child fails to qualify for traditional forms of protection, that presiding judge will make the
ultimate determination of whether the child can safely repatriate. But for the many children
who first pursue some other form of protection—whether asylum, protection as a trafficking
victim, or protection based on their relationship to another family member—those claims will
continue to be adjudicated by specialized decisionmakers, who have expertise in that particular
area of law—and who under the Roadmap would have special training to evaluate children’s
claims.

The reimagined system also creates a new basis for protection from removal. If a child is unable
to request protection, or is denied relief, that child cannot be repatriated to home country
unless the government proves that the child would be safe upon return. In contrast to the
current system, in which a child carries the burden to prove they are eligible to remain in the
U.S., under the new system the burden will shift back to the government, which will have an
affirmative obligation to prove that the child can be returned safely. The government will be
required to provide facts and evidence specific to the child’s case in order to demonstrate its
capacity to facilitate the child’s safe return.



A finding that the child cannot be safely repatriated will result in the
grant of “best interests protective status” that will protect the child
from repatriation until adulthood.

In 2008, Congress took an affirmative step to ensure safe repatriation when it passed the
bipartisan William Wilberforce Trafficking Victims Protection Reauthorization Act, which
imposes on multiple federal agencies an obligation to ensure the safe repatriation of children.
Aside from a briefly funded pilot project to facilitate children’s safe return to Guatemala, by
and large the federal government has taken no steps to fulfill the statute’s mandate to prevent
the unsafe repatriation of children. In significant ways, the non-governmental community has
stepped in to fill this void. But those programs remain ad hoc, focused on specific children or
specific countries, and are not integrated into decision-making about how, when, and to what
conditions children will be returned.

Thus, our reimagined system functions as follows.
Step One: Singular Focus on Safe Placement

When children are apprehended by immigration authorities, the government’s sole focus

will be on finding a safe placement where the children can live outside of government

custody as their immigration case proceeds. The Roadmap’s goal is a period of government
custody that lasts for days or weeks—not months or years. Children who arrive with a

trusted, adult caregivers who are not their parent should not be separated from those adults,
absent indicators of trafficking or other imminent danger. This will mean a reworking of the
definition of "unaccompanied children,” and/or changes to immigration law that will extend

the same protections to all children, whether accompanied or unaccompanied (including

the right to seek protection). Children who are truly unaccompanied will be placed in homes

in the community (such as temporary foster placements or group homes) rather than
institutionalized care, which today commonly includes facilities of 200, 400 or even 1400
“beds”. Government custody lasting more than a few weeks, or any refusal to promptly reunify
a child with a parent or legal guardian in the United States, will be subject to review by a court
outside of the immigration system (e.g., a family court), with expertise in adjudicating children’s
custody. The government will be prohibited from sharing information gathered about the child
to ensure safe short- and long-term placement with immigration enforcement authorities or
using that information to pursue the child’s removal or removal of the child’s family members.

Perversely the current system creates additional hurdles for children who may have the
greatest need to reunify with family or live in a community setting while seeking protection:
specifically, children with physical or mental health needs, children with disabilities, and very
young children. In the current system, unaccompanied children with special or greater needs
often face greater delays in reunifying with family while their needs are evaluated. At the same
time, family members are tasked with identifying services while the child is still separated and
detained (and often deteriorating, suggesting the need for more services, which leads to longer
detention ... a vicious circle.) In the reimagined system, the government will carry the burden
to demonstrate that the child’s placement with family, with community-based supports, will be



unsafe. Absent that demonstration, children will be released to family or placed in foster care,
and provided with integrated, holistic support to ensure their safety and healthy development.

Unaccompanied children who do not have family members or other sponsors to take custody,
but who do not wish to return to their countries, will have the same opportunity to be placed
in a supportive, home-based environment and will be eligible for community-based foster
placements or other forms of supportive housing, such as independent living situations for
older teens. They will not have to prove their eligibility for protection in order to access these
placements. This is a significant change from the existing system, where foster placements

or group homes for children without sponsors are available only to children identified as
having “viable” claims for protection. The existing system places attorneys in a gatekeeper
role, limiting their ability to zealous advocate for each child’s holistic needs. In the reimagined
system, the government will be obligated to maintain as many foster placements as necessary
for children who lack a family sponsor, without regard to the child’s likelihood of prevailing in a
claim for protection once again shifting burdens off of the child, and onto the government.

Children already living in the United States—including but not limited to “DREAMers,” DACA
recipients and those who entered unbeknownst to immigration authorities—will remain in the
home in which they were living when identified by immigration officials, unless that home is
determined to present an immediate danger to the child by a family court.

Finally, children who wish to return promptly to their country of origin—at any point—will

be able to do so with the assistance of counsel and an appointed child advocate. This may
arise in situations where children were brought to the United States against their will, or when
children wish to return to home country because of changed circumstances or emergency
circumstances (e.g,, illness or death of a loved one), or simply because they change their minds
free of government coercion.

Step Two: Proceedings to Determine Whether Child May Remain in the United States

The entire purpose is to get it right. Errors, in either direction, undermine

the rule of law.
Marty Guggenheim, Commentary

The processes below were designed with an eye toward eliciting information in a manner
tailored to each child’s age and development without endangering the child’s safety, so that
adjudicators have the best possible information on which to base decisions.

Presiding Judge. Each child’s case will be assigned to a presiding immigration judge, who,
while not the decisionmaker on every protection claim, will be responsible for guiding the
child’s case through the adjudicatory process and making the ultimate determination as
to whether a child can safely repatriate if no form of permanent protection is granted.

Preliminary Conference. With a nod to the more child-appropriate process of family
court, the child’s case, which will commence only after the child’s release from custody
to a safe placement, will begin not with a hearing but with a case conference attended by




all parties, including the child’s parent(s) if available. If the child does not have counsel, a
lawyer will be appointed at government expense. Particularly vulnerable children will be
appointed a child advocate.

Consolidated Application for Protection. At a time determined during the preliminary
conference, the child’s attorney will submit a single, consolidated, application for each
form of relief the child has elected to pursue, for which the child can establish prima
facie eligibility or make a non-frivolous claim. This concurrent process is intended to help
streamline the child’s application for legal relief so that stories of trauma and hardship

do not need to be told multiple times and to facilitate counsel’s ability to explore all
possible claims for protection. The case will not be complete—and the child will not face
removal—before all claims for protection are fully adjudicated.

Government review of the Application for Protection. The attorney’s submission of a
child’s application(s) for protection will trigger a reasonable but limited window for each
agency responsible for reviewing the petition(s) to grant the petition, issue a request for
additional evidence or testimony, or deny the petition outright. Claims for protection
will be evaluated by agencies with expertise in the form of protection (e.g., trafficking,
asylum) and by specially trained adjudicators in these agencies.

Opportunity for Further Inquiry. Decisionmakers from any agency who require additional
information from the child will submit questions to the presiding immigration judge. If
those questions cannot be addressed by the child’s attorney in writing, the immigration
judge will schedule an interview with the child where all outstanding issues can be
addressed. The single interview format provides the child with a non-threatening, less
adversarial setting, more akin to the interviewing models employed by child advocacy
centers investigating claims of child abuse.

Determination of Eligibility. Within a limited time after the submission of all applications,
including time for review, questions from the government and a possible interview with
the child, each decisionmaker will render a decision on the child’s application(s) for
protection and submit that decision to the presiding immigration judge. If the child is
granted a form of protection, the government will end its efforts to secure the child’s
removal to home country. If the child is denied protection, the child will be guaranteed an
appeal of the denial(s).

Step Three: Best Interests Protective Status

If the child seeks protection but is unsuccessful, or if the child is unable to raise any claim for
protection but fears return, the government will then carry the burden to prove that the child
can safely repatriate. The government, not the child, will be obligated to provide case-specific
evidence that the child will be safe upon return to home country. Evidence could include
testimony or affidavits that there is a parent or legal guardian in the child’s home country both
available and willing to take custody of child and able to meet the child’s needs. If the child had
provided evidence that she will be unsafe in her country as part of her earlier application(s) for
protection, the government will have to provide evidence of either changed circumstances or
of feasible steps that will protect the child upon return.



If the government cannot meet this burden, the child will automatically receive best interests
protective status, which will be valid until the child is 21 years old. This status serves two
purposes. First, it will prevent the government from placing children into unsafe situations.
Second, by allowing children who will be unsafe in their home country to remain in the United
States until the age of 21, protective status recognizes that childhood and adolescence extends
well beyond the age of 18. Second, during this period, children will have the opportunity to
complete their education and mature physically, emotionally, and intellectually, consistent with
evidence that childhood extends beyond the age of 18.

At the age of 21, some young adults may seek return to their country of origin. To the extent
that the government seeks to return (deport or remove) any young adult who was previously
granted protective status as a child, the young adult will have an opportunity to present
evidence that return would pose a threat to their safety. For some young adults, time spent in
the United States may make them a target for persecution or other violence should they return
to their home country; they may also face return to country conditions that have changed
since the time they applied for protection as a child. For all young adults previously granted
protective status, the equities they develop during their time in the United States—including
attending school, graduating, obtaining a G.E.D., working or volunteering, and establishing
family, community or religious ties, will be considered by the government in exercising its
discretion to allow these young adults to remain in the United States.

The following pages describe this reimagined system in detail, Including: a discussion of the
conceptual shifts necessary to reimagine a fair system for children (Part I); an analysis of how
stakeholders in children’s cases would have to adapt their roles in a system where children’s
rights were at the center (Part Il); and a detailed Roadmap for Change, beginning with the
moment of apprehension and continuing through the final adjudication of a child’s protection
claim (Part I11). Throughout the report, we include the voice of experts who participated in
the Chicago Symposium; the report concludes with commentaries from six of those experts,
including an adult with lived experience in the current system and other experts in law, child
development, migration, and justice (Part V).

'Between that symposium and the publication of this report, a new administration extended and initiated policies intended to
unlawfully deter children (and others) from seeking and securing protection in the United States—forcibly separating parents and
children, using children as “bait” for immigration enforcement efforts against family members, forcing families to wait outside the
United States for hearings within the United States, forcibly sending asylum-seekers to third countries, attempting to narrow the
definition of asylum to exclude certain social groups or individuals who traveled through other countries on their way to the United
States and then closing the border to children and asylum seekers during the 2020 COVID-19 pandemic. To the extent this report
attempts to envision an entirely new system for adjudicating children’s immigration claims, those changes in policy might bear little
on our analysis. On the other hand, those policies exemplify how the failure to consider immigrant children’s status as children, or
to consider their best interests in any and every policy, can put children in harms’ way. In short, they reinforced our believe in the
necessity of a system developed for, and around, children, that would still provide the government with the ability to determine
who crosses the border and who may remain permanently.



REIMAGINING CHILDREN’S IMMIGRATION PROCEEDINGS
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PART I: CONCEPTUAL SHIFTS

In our process of reimagining a system in which the government determines whether or

not children born in other countries may remain in the United States or will return to their
countries of origin, we wanted to free ourselves from the constraints of the current system. We
did not want to reform the current system or simply correct its problems. Instead, we wanted
to propose an entirely new process based on best practices from other disciplines where
children’s rights are adjudicated while avoiding the mistakes in those systems that have denied
children a fair process and just outcomes.

What emerged from the process of researching and consulting with experts in other
disciplines—child protection, juvenile justice, child development and systems to adjudicate
migrant children’s rights in other countries—was confirmation of the need to make
fundamental shifts in how we think about immigration proceedings for children in the
United States. Before setting forth a new process (which we discuss at length in Part [ll: The
Roadmap), we needed to establish some baseline principles to guide that process—principles
that in many cases run contrary to existing laws and policies about migrant children but which
are well-grounded in decades of building experience and reforming other systems to protect
children and foster their growth and development.

To someone entirely unfamiliar with the current immigration system, the plain language of
these seven principles may read as common sense. Nevertheless, each principle is a steep
departure from the complex and fragmented process for adjudicating children’s immigration
cases, one carved out piecemeal from a system designed for adults.
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A. Current System for Immigrant Children

In the current system, only a single government agency has a statutory obligation to consider

a child’s best interests—and even then, that consideration is limited in scope.' Other
decisionmakers have the discretion to consider a child’s best interests, but there is no obligation
to do so. There is no mandate within immigration law to even identify the best interests of each
child. Consider the hypothetical case of Martina, a child from Central America who arrives at
the southern border of the United States where she encounters U.S. immigration authorities.

Answer leads to immediate
separation from grandmother, who is
not Martina’s parent or legal guardian
even if staying with her is in Marina’s

best interests. Even if Martina’s

Customs and Border
Protection (CBP) Martina:
Official: T That's my grandmother. é

Are these your parents?

grandmother is her only relative,
has cared from her from birth, and
would have in loco parentis standing
in a domestic court, Martina and her
grandmother will be separated.

1. Determination of Child’s Status at the Border

Under current law, any child under 18 apprehended by immigration authorities who does not
have a parent or legal guardian available to care for her at the time of apprehension and who
lacks lawful status in the United States will be designated as an “unaccompanied alien minor.”
Once a child is designated as “unaccompanied,” immigration authorities must transfer physical
custody of the child to a separate federal agency (the Department of Health and Human
Services) within 72 hours 3
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Because Martina is not with a parent or legal guardian she will be designated as an
unaccompanied child and separated from her grandmother, who will most likely be detained in
an adult immigration facility and/or quickly deported. The law has been interpreted to have no
flexibility to prevent this type of family separation, nor provide an opportunity to evaluate the
relationship between the child and the adult she is with, even when an adult family member
has acted in loco parentis or has otherwise raised or served as the child’s traditional caregiver.
The policy behind this provision was a concern about child trafficking and the challenges
involved in determining whether someone other than a parent, who carries a constitutional
right to the care and custody of a child, can provide a safe home for the child. However, the
standard has proven insufficiently flexible to allow children to remain with loving caregivers
who are not biological parents or legal guardians.

As implemented, the statute frequently separates children from the most protective adult
figures in their lives—older siblings who raised them upon a parents’ death or disappearance, or
grandparents, aunts or uncles who have raised grandchildren, nieces or nephews as their own
children without the benefit of a formal, legal declaration of their rights and responsibilities.
Another circumstance which results in the separation of children from family is when children
fleeing abuse, abandonment, violence or persecution in their countries of origin arrive here
with other, trusted family members such as grandparents or older siblings but are separated
because the government has no mechanism in place to quickly assess whether that adult can
safely care for the child or presents a risk of trafficking or abuse. Equally problematic, under
current laws, immigrant children are only eligible for child-specific protections if they are
designated as “unaccompanied,” which requires separation from a parent or legal guardian.
Children arriving with parents and guardians lack many of those same protection—and face
harms including expedited removal (deportation without the chance to be heard by a judge).

2. Release of Unaccompanied Children from Government Custody

Once children are transferred out of the custody of immigration officials and to the
Department of Health and Human Services (HHS), that agency must place them “in the
least restrictive setting that is in the best interest of the child.”™ Historically, after a child arrives
in HHS custody, the agency works to identify a family member with whom the child can be
placed. The agency has policies for verifying the relationship between the child and any adults
who step forward to “sponsor” the child’s release.>

However, there are limited procedures to challenge the agency’s decision to deny release in a
system where many children do not yet have counsel or where legal services providers may be
focused primarily or exclusively on addressing the child’s immigration status. There is almost
no court oversight of agency decisions to hold, release or move children, as would occur in the
domestic child welfare system, unless the child seeks review in an independent federal court
pursuant to habeas corpus, which happens rarely. HHS only recently created procedures for
parents to challenge the agency’s decision to deny release, with no clear corollary for other
family members.

Most problematically, decisions about a child’s release from HHS custody, whether made by
the agency or a federal court, occur concurrently with the adjudication of the child’s immigration
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status. In many cases, each agency is waiting on the other, which can delay either a child’s
release or adjudication of the child’s claim. This overlap of custody and court proceedings can
muddy the otherwise clear waters of whether a child has a family to provide her with a safe
home. In recent years (in the absence of a best interests mandate for all immigrant children),
immigration officials have co-opted the process for evaluating the safety of adult family
members who seek to sponsor the child’s release from custody. Before a child is released from
custody, DHS receives information from HHS’s “safety evaluation.” In some cases, DHS has
used that information to apprehend and deport members of the child’s family.® As a result, the
sole statutory mandate to consider a child’s best interests—the process for evaluating a child’s
release to family—has been used to put the child’s family in danger and has led children to
spend more time in detention, to abandon their claims for protection and return to the very
countries they fled”

3. Determination of Eligibility to Remain or Order to Remove (Deport)

Similarly, the ultimate decision of whether a child is eligible to remain in the United States if
they fear or do not wish to return to home country is based on their ability to meet the legal
criteria of certain prescribed forms of protection (relief from removal), which address specific
dangers (persecution, torture, trafficking, abuse) but certainly not all threats to the child’s
safety. And with one exception, each of those forms of protection were developed for adults.®
The sole form of protection developed exclusively for minor children—special immigrant
juvenile status—does require consideration of the child’s best interests, though in a process
so complex, multi-layered, jurisdiction-specific, and dependent upon other factors that many
children are still unable to access it or wait years for the protection it was created to provide.

If a child is unable to prove her eligibility for one of those forms of protection, she will be
ordered removed. Although a 2008 law requires the federal government to ensure the safe
repatriation of children  in the last decade the government has failed to implement a single
policy to ensure that children will be safe upon their repatriation, and there is no obligation
for decisionmakers to ask if the child will be safe upon return, much less act on facts that
demonstrate the child will be harmed if forced to return to her home country. More recently,
the government has instituted a series of policies intended to speed up immigration cases, in
which children can be ordered removed by one agency before a separate agency has finished
its review of the child’s protection claim.

B. Lessons Learned from other Disciplines: Best Interests Must be a Primary
Consideration

International law has long required that the best interests of the child be a primary
consideration in every decision made by public or private institutions, courts, administrative
agencies or legislative bodies.”® Likewise, consideration of a child’s best interests is the hallmark
of child welfare proceedings," though application of the principle has been subject to criticism
and appropriately so—too often the subjective determination of “best interests” has been used
in a manner adverse to parents’ right to the care and custody of their children and children’s
rights to be with family.”
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For more than 50 years, courts have recognized the importance of providing attorneys

to children who are in judicial proceedings that may limit their freedom.” In child welfare
proceedings, courts will typically appoint a best interests guardian ad litem to identify and
advocate for the child’s best interests.™ Likewise, other countries that adjudicate children’s
immigration claims ensure that unaccompanied migrant children are represented by attorneys
in asylum proceedings.” Other countries also appoint guardians for unaccompanied or
separated children in asylum proceedings.'®

The absence of such mandates for children in immigration proceedings has not gone without
notice. In the 1990’s, Senator Feinstein began introducing the “Unaccompanied Alien Child
Protection Act” in Congress. Her bill would have given every unaccompanied child the right
to an attorney and the right to a Child Protection Advocate to provide recommendations on
whether it was in the child’s best interests to voluntarily depart from the United States or seek
relief from removal, and to develop recommendations related to the child’s custody, detention
and release.”

In 2016, after a multi-year discussion between officials representing each federal agency with
authority over immigrant children, and organizations and experts that serve and advocate for
those children and their families, the Interagency Working Group on Unaccompanied and
Separated Children released its Framework for Considering the Best Interests of Unaccompanied
Children. Relying on child welfare laws from the 50 states as well as international principles,
the Framework identifies the following most widely accepted elements of any best interests
consideration: the child’s safety and well-being; the child’s expressed interests in accordance
with the child’s age and maturity; health; family integrity; liberty; development (including
education); and identity.”

Thus, the following changes to the immigration system are necessary to ensure consideration
of each child’s best interests in a fair, non-discriminatory, and meaningful manner:

1. Children must be represented by counsel who will zealously advocate for the child’s
expressed interests (wishes) with respect to every decision made about the child.”

2. Children who do not have a parent or legal guardian to represent their best
interests—or whose parents or legal guardians have been proven to have acted
contrary to the child’s best interests—and children unable to express their own
wishes due to tender age, developmental or health issues, shall be appointed an
independent child advocate to identify and represent their best interests.

3. Every decisionmaker shall document their consideration of the best interests of the
child and how they believe their decision will impact the child’s best interests.

C. Challenges for Implementing this Shift to Best Interests

Consideration of a child’s best interests in all decisions will require significant revision of
existing laws and regulations. Better stated, the best interests principle demands an entirely
separate system, with child-specific procedures and protections for all children, not just those
who meet discrete legal criteria such as being “unaccompanied.” A system that requires every
decisionmaker to consider the child’s best interests will be a more fact-driven and potentially
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time-intensive system—though these fact-based considerations may lead to decisions that
ultimately decrease the time the child is in custody or awaits a final adjudication of her rights.
Nevertheless, the “best interests of the child” is a standard with multiple contributing factors,
rather than a simple, bright-line rule.

Many children’s attorneys have operated under the principle that because they take direction
from their clients’ expressed wishes, they cannot consider the child’s best interests in their
advocacy. Attorneys will require training on how to inquire about best interests in a manner
consistent with their ethical obligations and training on how to seek recommendations from
the child’s best interests guardian (child advocate) to inform their advocacy when the child

is unable to express her wishes or when best interests and expressed interests conflict.
Ultimately, ensuring that every child has an attorney who is ethically bound to pursue the
child’s wishes will ensure the child’s voice is not lost and remains central to the process of
considering best interests and all decisionmaking.

D. Conclusion

The “best interests” standard requires advocates and decisionmakers to consider the child’s
safety, well-being, and rights to expression, liberty, family, health and development, and
expression of identity.?° In a system designed around children, children will be able to remain
with and designate trusted adults—parents or other family members who’ve acted in the child’s
interests in the past—to help advocate for their best interests. For those children without this
support system, an independent child advocate can identify and represent the child’s best
interests to decisionmakers, as has been done on a limited scale, but with considerable effect,
in the current system.?’ However, every child must have access to an attorney—appointed by
the government if necessary—to ensure that the child’s wishes are heard before every decision.
Ultimately, decisionmakers must be required to address their consideration of each child’s

best interests and there must be mechanisms to hold decisionmakers accountable to that
responsibility.

For those who care about children, just imagine how frightening—not to
mention Kafkaesque—it must feel to a young person about to “participate”
in a proceeding that will profoundly determine his or her future, lacking all
knowledge of the law and forced to endure going through the proceedings
alone without the assistance of a trained professional committed to
helping them know their rights. Only a cruel person would comfortably
impose such an unfair arrangement on children.

Marty Guggenheim, Commentary




A. Current System for Immigrant Children

Under current immigration law, policy and practice, the moment a child without immigration
status comes to the attention of immigration officials, they face both detention and the
possibility of removal from the country. Officials will question the child—nearly always without
an attorney present—and use those answers to inform placement or detention decisions,

as well as to begin a legal case against the child, in which the child must defend against the
government’s charge of removability (deportability). For example:

Answers indicate she is an
unaccompanied child (not with
a parent or legal guardian) which
triggers transfer of physical
custody from immigration
agency (DHS) to different

Child: federal agency (HHS) that
CBP Official: I’'m Martina and I'm é provides shelter and services.
What is your name? fifteen. | came here
How old are you? — from Honduras. That’s
dmother but |
AWhEre are you from?? dr:r):’fLir;Wmazy i; tPllJese Answers indicate she may not
re these your parents? - .
other people. é have permission to be in U.S.

She can’t be turned away at the
border (though children from
Mexico can be) so she’ll be
placed in removal proceedings
with a third federal agency
(DOJ). The information just
gathered will be used against her
in those proceedings.

1. The Simultaneous Focus on Custody and the Child’s Legal Case Is Not in the Child’s Best
Interests

From the moment Martina comes into contact with immigration officials, there is a
simultaneous focus on the legal issue of whether she may remain in the country and where she
will stay while that decision is made.
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There is no place like a home environment with family members or having

freedom.

Elvis Garcia Callejas, Commentary

If she is placed in government custody, she’ll be asked a host of questions: for example,
questions about her physical and mental health, trauma history, language skills and education,
and whether she has any family members in the United States who may be able to care for
her. She will be asked about these same issues repeatedly, by different adults with different
goals—from officials trying to identify health needs to those trying to identify family to whom
the child can be released, to attorneys trying to determine if she has a viable claim to remain in
the United States.

At no time will Martina be looked at solely as a child - her status as an immigrant will affect
every decision and may trump concerns about her safety or render her status as a child
subsidiary to that of an immigrant facing removal (deportation). For example, if Martina has no
family to care for her, she will only be able access a long-term, federal foster care placement

if she persuades an attorney that she has a good faith defense to her removal, such as a

claim for asylum (a very specific and complex legal test) or some type of visa. Additionally, if
she does not have a family with whom she can be placed, the case against her may be fast-
tracked, requiring her to defend against deportation while she is still in government detention,
and in all probability, before she has had an opportunity to recover from her journey or the
circumstances that caused her to flee Honduras.

Moreover, every moment that Martina is in government custody—including the weeks, months
or even years she spends in “protective” custody—is documented in a file to which the federal
government has access. That includes both prosecutorial and adjudicatory agencies. Her
records will contain medical, educational, and even therapeutic evaluations. The paper trail
attached to these services is not benign. It can be, and is often, used against the child. In short,
the child’s ability to find a safe home is intertwined with the government’s legal case in ways
that nearly always work against the child’s interests.

This simultaneous focus on both placement and the child’s legal case can be incredibly
confusing to children and even the adults who care for or work with them. As one child
explained to his child advocate long after his release from custody:

I was confused when | was caught and detained. | didn’t know if it was true | could be released
to a sponsor, or get help to get papers and have a future here in the U.S. | didn’t know what was
going to happen in the months during my detention, especially about my reunification case. |
was confused why | was detained for nearly a year. | felt desperate and sometimes didn’t trust
what | was told.?

| was very confused about the process regarding how the government decided who could
be reunified with their family members, who had to stay in detention, and who had to be
deported. %
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2. Children Access Some of the Most Critical Legal Services in Detention, Rather than in the
Community

Research indicates that traumatised people need to be ‘stabilised’ before
they can confront details of their experiences or make plans for their future.

Dr. Zoe Given-Wilson, Commentary

In the current system, the government funds nonprofit lawyers to come into detention
facilities, provide “know your rights” presentations to children, and meet with each child
individually to determine if each child has a claim to remain in the United States. In this system,
the lawyer’s role is focused primarily—and sometimes exclusively—on the issue of whether the
child remains or returns, and not on the issue of placement or conditions of custody. With very
limited exceptions, the government generally does not fund actual representation of the child
in court unless the child is asking to return home. Thus, if the child is seeking asylum or some
other form of protection, the government-funded nonprofits must generally use private funds
to represent the child or seek a pro bono attorney to represent the child free of charge.

Lawyers who meet with children in detention face the challenge of identifying whether children
have legitimate claims for protection while those children are still crisis after leaving their
country, surviving their journey, and being placed in detention. Evaluating children’s legal rights
in these circumstances is harrowing for both lawyer and child:

[In my first week in custody], a lawyer came and asked why | came to the U.S. [1] didn’t know
what they were asking and [1] didn’t share anything. [I] also didn’t speak much Spanish and
didn’t understand what the attorney was asking. [1] only said “yes” to the questions. The
lawyer asked [me] about [my] entire life experience and [1] didn’t know why [] should have

to tell him my story ... [l] thought [my] story was my own and that no one else should know
about it. It is difficult to trust someone, especially the first time, especially when you don’t know
why the person is asking you. You are not ready and don’t have experience to speak with that
person. [1] didn’t know those questions were going to help me and were very important. No one
told [me] that the lawyer was going to ask [me] about [my] story and what it would mean for

[my] future.

[One week later, the child was transferred cross-country to another facility.] Again a lawyer
asked [me] about [my] story. [1] didn’t tell him anything. [1] thought he must be crazy to ask
[me] these things: did your mom or dad scold you? Did anyone harm you? Did your dad hit
you? [1] said no, everything was well in Guatemala. [1] didn’t open [my] mouth or share what
was inside [me]. The lawyer asked two times and [] didn’t respond to his questions. [1] didn’t
know what the questions were about. In the following months [I] was informed [1] couldn’t
apply for papers because everything was fine in [my] country. It is very difficult when you don’t
trust people here or why people ask you questions, especially when they are private questions.*
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3. Conditions of Detention can Impact Children’s Ability to Proceed with Legal Case

In keeping with basic principles of non-discrimination, unaccompanied
children should be treated with the same standards as national children
deprived of parental care, as detailed in the UN Guidelines for the
Alternative Care of Children.

Alice Farmer, Commentary

Conditions of detention can exacerbate children’s well-being and their ability to proceed with
their legal cases. Because children in immigration custody are targets for removal (deportation)
by the government, there are often disincentives to providing appropriate care while they are in
government custody. This conflict of interest led to a 1980’s lawsuit, commonly known as Flores,
challenging the conditions in which children were held. In the 1990s, that case was settled
when the government agreed to meet minimum standards of care for children in removal
proceedings.? In 2001, Congress transferred physical custody of unaccompanied children

from the apprehending and prosecuting agency (the former INS, now DHS) to a separate
federal agency (HHS). Nevertheless, for the two decades since the settlement agreement and
the subsequent legislation, attorneys in the Flores case have repeatedly returned to court to
enforce the agreement’s provisions on issues ranging from which children are covered by the
agreement?® to the misuse of medication for children in custody.”

Aside from conditions generally, the largest number of children are held in government custody
in facilities along the U.S.-Mexico border, often in rural areas with limited legal, medical, and
social services for children whose needs exceed what is available in government custody. In
general, children are not placed in facilities closest to family they have in the United States.
Rather, they are placed in a facility based on characteristics such as their age, gender, whether
they are with siblings, or have special needs. As a result, their location often precludes in-
person visitation by family members while the child is in custody. Most significantly, children
are generally held in large shelters for prolonged lengths of time. From 2008 to 2018, the
average length of stay dropped from approximately 120 days to as low as 30-40 before jumping
back up to 9o days. Review of a family member’s eligibility to sponsor the child’s release,

which might take days in the state child welfare system, lasts weeks or months for children in
immigration custody.

Recent years have shown a marked increase in the number of massive, congregate care
facilities, ranging from 200+ beds in a single building to as many as 1,400 children at a
permanent location and more than 2,500 children in temporary, “influx” facilities. For

reasons discussed below related to the confluence of immigration enforcement and custodial
responsibilities, the amount of time children spend in these facilities is rapidly increasing,
doubling from approximately one month to more than 70 days (for average cases, not the most
difficult cases) in a matter of months in 2018.22 When asked to explain the most difficult aspect
of being in government custody, one youth said to his child advocate:

To be enclosed the entire time. To be bored. To receive little amounts of food. To do the same
thing every day. To be there so much time when companions only stayed 15-20 days. To not
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know when you can leave. You cry, you feel sad and alone. You don’t have any salvation.

Your case didn’t have a sponsor. | don’t know how to say it. But asking God for help. You feel
despair to be there. Some staff treated [us] well, some treated [us] poorly even though we are all
humans.?

In short, while the Flores litigation and subsequent legislation moved children out of punitive
conditions, they remain in government custody where they are not free to leave and often have
no in-person contact with family members or engagement with the surrounding community.
Moreover, while a child is in custody, everything they disclose is documented in government
files which are available to the government’s immigration enforcement agency for use in
pursuing the child’s removal (deportation) at any time in the future.

B. Lessons Learned from other Disciplines

Lessons learned from the field of child protection, international law, and immigration systems
in other parts of the world reinforce the argument that current immigration practice in the
U.S. risks children’s short-term safety and well-being and undermines the possibility of a fair
process of determining whether children will be permitted to remain in the United States.

In child protection proceedings, government officials may take a child from their home—
but only while they investigate whether it’s safe for the child to return. In every state, the
government has only a brief period of time in which to keep the child in protective custody,
sometimes as short as 48 hours, before they must go before a court and persuade a judge
that the child’s continued separation from her family is necessary to protect her safety.3°
Admittedly, these investigations into the safety of a child’s home can be completed more
quickly when the child lives in the same city, county or state as the agency holding the child
and investigating the child’s home. Nevertheless, the process is one of temporary custody
and reunification with family or placement in another safe home before the case-in-chief
proceedings.

Additionally, over the last several decades state child protection systems have moved away
from large, institutionalized care to models that emphasize kinship care—care provided for
children within their immediate or extended families, while the state and family work together
to address concerns within the home3' A host of protections have been put in place within
state child protection systems to ensure that the child’s immediate needs of shelter, access to
medical care, uninterrupted schooling, and contact with family members including parents and
siblings are addressed while children live with family members or in a foster home, rather than
institutionalized care. In 2018, the U.S. enacted legislation that prioritizes children’s ability to
remain in the home even when there are concerns of abuse or neglect, and to provide services
in the home so that the child can remain with family.32

State systems created for youth accused of delinquency have also moved away from
institutionalized care to community-based programming where youth remain with their
families. For example, Illinois undertook a ten-year reform effort in which the agency
responsible for delinquent youths was separated from the larger state department of
corrections. After a host of statutory, structural and procedural changes focused on the needs
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of youth, the agency was able to close three large detention facilities and reduce the number of
detained youth by 75 percent .33 Advocates involved in the reform of the lllinois juvenile justice
system commented that, “there’s a growing consensus that court-involved youth, to the extent
reasonably possible, do not belong in institutions—they belong in the community.” Specific
efforts to limit the number of children placed in institutional care in Illinois included funding
for alternatives to incarceration, adopting a “least restrictive” requirement for placements,
eliminating detention (commitments) on the basis of status offenses, misdemeanors, and low-
level felonies, treating drug addiction prior to commitment, and reducing the use of detention
(commitment) for probation violations.?>

Migrant children seeking protection in other countries also benefit from provisions that
prioritize their immediate safety, health and age-appropriate services. In Ireland, “minors over
12 years of age are placed in a residential intake unit for four to six weeks, where their needs are
assessed by social workers and psychologists. Following this period, they are placed in foster
care. Children under the age of 12 years are placed directly into foster care.” 3¢ In New Zealand,
“detention is a last resort and used only in exceptional circumstances.”™?

These lessons demonstrate the need for a shift away from a simultaneous assessment of
custody and immigration status to an immediate focus on the child’s ability to be placed with
family before the immigration proceedings begin.

1. Institutional care undermines the safety, well-being and development of the child
and therefore children should spend the least possible time in government custody.3®

2. Children should not be separated from parents unless the parent poses an imminent
threat to the child’s safety.>®

3. Children should not be separated from family members (kinship care providers),
including those who have served as the child’s traditional caregiver, when they do
not pose a risk to the child’s safety.+° The government must establish mechanisms to
quickly screen for children’s safety before they are separated from family caregivers.

4. Children taken into government custody should be placed quickly in a home
environment with family members—parents, but if parents are unavailable, then
other adult family members who can provide a safe home and continuity with
respect to the child’s identity and community.+

5. Placement in a culturally competent foster home is the final option for safe release
from government custody and must be available for children who do not have family,
so that they spend no more than a brief time in government custody.*

6. Children’s immigration proceedings should begin only after the child is living safely
with a trusted adult.3

C. Challenges for Implementing this Shift to Safety and Family First

Moving to a system where the exclusive, preliminary focus is finding a safe placement for the
child will not limit the ability of the government to determine whether the child ultimately
remains in the United States or returns home. Government custody is not necessary to ensure
the child’s subsequent participation in legal proceedings. For years, attorneys have represented
children after their release from custody, ensuring children appear in court through the
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duration of their proceedings. Children who have attorneys are much more likely to participate
in, rather than abscond from, legal proceedings.** The government also has experience funding
services for children after their release from custody and reunification with family: shifting
services from detention settings to released settings will not be an entirely new challenge.

In recent years, as problems arose when children were placed into proceedings in the
jurisdiction where they were detained but had to seek a change of jurisdiction when they were
released from custody, government officials implemented a program to delay the filing of
charging documents with the court for up to 60 days, so that charging documents would be
filed only after the release of most children to family. Thus, there is precedent for delaying the
start of a child’s case for at least some period of time.

Safe placement with family will still require a short period for investigation by the government
in the case of unaccompanied children, to ensure that the individuals to whom the child will be
released are who they say they are, and do not present a risk of danger to the child. But just as
the child protection system has moved away from long-term institutional care, so too should
immigration custody be brief and focused on finding a safe family, or family-based (foster care)
placement for unaccompanied children, while ensuring that children apprehended with parents
are not placed in detention at all (absent findings that the parent poses an imminent danger to
the child).

Attorneys may still need to meet with children while they’re in custody, to orient them to

the legal system, but they will not face the burden of triaging cases for representation or
making assessments about eligibility for legal relief while children are detained. Delaying
commencement of the legal process does not mean that children would not have the
opportunity to meet with lawyers or learn about their rights during their brief time in
government custody. Rather, in delaying legal proceedings and any information-gathering by
the government (which in immigration proceedings is the party opposing the child), the child
will be protected from disclosing information that may be used against the child later.

D. Conclusion

The ultimate question in a child’s immigration proceeding is whether they will remain in the
United States or return to their country of origin. Before children can participate in proceedings
that require consideration about, and inquiry into their lives in home country and their
migration journey, they need to be in a safe space with adults they trust; not in government
custody, where everything they say and do is recorded and could be used by the government in
its effort to remove them from the country. In short, they need to be with family. For children
who do not have any family to take care of them, the government must ensure a family-like

or community-based setting, where they can prepare for their legal proceedings and recover
from trauma outside of a detention environment. Fair proceedings will only be possible by de-
coupling the process of ensuring a child’s safe placement from the child’s immigration case.
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A. Current System for Immigrant Children

As with adults, the legal process for determining whether a child remains in the United States
begins almost immediately upon the child’s apprehension. The overarching structure is an
adversarial, courtroom-based proceeding. The child faces opposition from a government
attorney and appears before an immigration judge in the same courtroom as adults, following
the same adversarial procedures applied to adults and with nearly the same evidentiary and
substantive standards as adults. A child who wishes to remain in the United States may seek
protection in that courtroom. But the child may also apply for protection from other agencies
entirely separate from the immigration courts. Those agencies have their own fact-finding
processes and own adjudicators. In short, children confront a complex maze of options that
can confuse even experienced attorneys. During this process, children have the right to an
attorney to represent them, but only if they can find and retain one on their own. Advocates
for children have organized to provide free representation to some children, but demand

far exceeds capacity. Meanwhile, the government is always represented by an attorney in
immigration court proceedings. Once the government satisfies a preliminary burden to
demonstrate that the child lacks permission to be in the United States, the burden shifts
entirely to the child.

Over the years, children have expressed extraordinary anxiety about the process to their child
advocates.

Every time | go to court, | feel anxious and nervous. Many times, | don’t understand what’s
going on. Usually my attorney gives me an idea of what to expect. Her explanations ease my
anxiety for a little bit. It’s hard to remain calm. The process is very intimidating because |
understand that the government attorney doesn’t want me to stay in the U.S. %

| did not want to tell my story at court. | felt | had given it many times and it was painful to go
over and over and over again. | felt sad and anxious because | had to remember very painful
memories and then | was asked to tell them in front of strangers at court. Thankfully, | was
close to the judge when | shared my story and the rest of the people in the court room were
behind me. Being right in front of the judge made things easier [because not everyone else,
including people | did not know, could hear my story]. 46

Advocates for immigrant children have won victories to improve procedures for children in
court. They won the right for children to appear in court separately from unrelated adults, a
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victory that prevents many, but not all, children from sharing details about their life in an open
court. In 2007, the agency overseeing the immigration courts recognized that judges could
take steps to make an adversarial courtroom less hostile to children.#” But in recent years

the government has implemented policies that undermine the possibility of fair hearings for
children and diminish the possibility that children will be able to establish their eligibility for
asylum or other forms of protection from danger.

First, the Attorney General imposed case goals (quotas) on immigration judges in an effort to
reduce the backlog of unadjudicated cases.*® This quota was widely criticized by advocates
and judges familiar with the immigration system.*® Significantly, the Attorney General failed

to include variations in the quota for judges overseeing children’s cases or any other type of
flexibility to account for the types of challenges inherent in evaluating an immigrant child’s
claim for protection in an adversarial environment. Not long afterwards, the Attorney General
issued a decision in which he purported to foreclose the possibility of granting continuances
for immigration court while children and adults applied for certain immigration benefits from
other federal agencies (as federal law and policy require them to do.)*® As a result, children who
apply for asylum before asylum offices, which offer a non-adversarial and less formal setting
to present a claim of asylum but which are located in a different agency than the immigration
courts, may be ordered deported by the immigration court while they are waiting for a decision
from the asylum office. The Attorney General also issued a decision in which he attempted to
foreclose the possibility of receiving asylum for persecution perpetrated by a family member
(who, for example, subjected the child to domestic violence) or by gang members (who,

for example, attempted to conscript a child into membership through assaults or torture.)>
Although those changes in policy remain the subject of litigation and may eventually succumb
to federal court decisions or changes in administrations, it is clear that children increasing
hurdles to develop a protection claim, especially when they often appear alone, without an
attorney.

Additionally, between 2017 and 2019, thousands of children arrived at the U.S. border with
their parents but were separated and rendered unaccompanied so that the parents could

be charged in both criminal and immigration court—and often quickly deported.>* Their
children were placed in HHS custody and evaluated for legal claims often without the input
or knowledge, much less the assistance, of their parents.>* Children have also been subject to
a policy ironically named the “Migration Protection Protocols” or Remain in Mexico, in which
they are forced to wait outside the United States in conditions of homelessness that may
dissuade families from pursuing protection or decrease their likelihood of success in winning
asylum from “tent courts” established along the border. 54 They are also subject to various,
recently-enacted restrictions on eligibility in even filing for asylum, such as the “transit ban,”
which bars them from seeking asylum if they’ve passed through another country before
reaching the United States without stopping to seek asylum in transit.s

Yet as much as cases that are “rushed” through the system are detrimental to children’s safety
and undermine their right to fair process, so is the uncertainty of cases that may last for many
years, especially when that uncertainty is paired with an inability to work or travel, or the
possibility that any mis-steps in their teenage years—from missing school to experimenting
with alcohol or marijuana—could undermine their entire immigration case. Because of
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the many different agencies involved in immigration cases, the very different processes

for applying for protection and a years-long backlog of immigration cases pending before

the courts, children may wait years for their “merits” hearing—in which a judge determines
whether they are eligible for protection or may adjust their status to that of lawful permanent
resident. Children face added complexity in a system that, depending on the nature of the
protection the child seeks, requires decisions from different actors in entirely different settings
(for example, state court judges rendering decisions in family court that are later submitted
to federal immigration authorities.) Children typically have no control over the timing of

the decisions made by each of these entities. Until there is a final decision on each claim

for protection a child seeks, that child lives with perpetual uncertainty, and may ultimately
abandon legitimate protection claims in search of finality.

B. Lessons Learned from other Disciplines

Immigration cases are not criminal matters; they are civil proceedings. However, children (and
adults) in immigration proceedings face consequences that are comparable to if not more
severe than criminal proceedings. These include the loss of liberty, separation from family,
and the possibility of banishment from a country and permanent separation from family and
community.

Outside of the immigration system, court proceedings for children in the United States are
typically conducted separately from adults—and at least in theory, have been designed to
address the vulnerabilities inherent in childhood and the distinct developmental stages of
childhood. The first juvenile courts were created for children in 1899, when the public and
lawmakers acknowledged that children charged with bad acts, which would constitute crimes
if committed as adults, should be adjudicated in separate courtrooms with special judges

and where the consequences were different than those imposed upon adults.>® Additionally,
for more than 40 years, Congress has enacted legislation regarding the role of government in
cases where children are the suspected victims of abuse or neglect—situations that involve the
investigation of parents or other family members, and which lead to decisions about the short-
and long-term placement of children.

Children do not have the same ability as adults to narrate their history; their stage of
development and any history of trauma impact their ability to recall past events or understand
how current decisions will impact their future.” In recent years, many (most) states have
created “Child Advocacy Centers,” where children subjected to harm such as abuse can be
questioned about the experience by a trained professional, in a child-appropriate setting. Other
decisionmakers with an interest in the case—law enforcement officials who may investigate
the crime, prosecutors who may lodge charges against the offender—have an opportunity

to observe the interview and submit questions to the professional interviewing the child.5®
Similarly, federal law permits videotaped depositions of children who were the victim of an
offense charged in federal court when the child “would suffer emotional trauma from testifying
in open court” or would be “unable to testify because of fear.”s*

In recent years, advocates for children involved in both child welfare and delinquency
proceedings—known as “dual-status youth”—have developed systems to collaborate for the
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benefit of children and to limit adverse outcomes for children.®® These collaborations, which
involve both information-sharing and joint responsibility for children can lead to “decision-
making that is fair, equitable, and developmentally appropriate” and which ultimately prevent
additional, adverse outcomes for children.®'

Additionally, children’s need for permanency®? requires that there be timely decisions in their
cases.®* While proceedings should not be rushed, neither should they drag on indefinitely
without any likelihood of a final determination regarding the child’s future.

For all of these reasons, children need an advocate at their side in proceedings where decisions
are made about them by someone other than their parent; an advocate who speaks for the
child and who can hold decisionmakers accountable for just and timely decisions.®4

In sum, the fair adjudication of children’s rights requires that:

1. Children should not be subjected to repeated interviews or inquiries about
traumatic events.

2. Decision-making must be coordinated in a way to promote timely outcomes in the
best interests of the child.

3. Children must be represented by counsel when they are subject to an adjudicatory
process that determines whether they may stay or must return, and which could
result in a limitation of their liberty or other rights.®¢

C. Challenges for Implementing this Shift to a Fundamentally Fair Process

We anticipate significant disagreement among immigration practitioners over how best

to “coordinate” a child’s case in a manner that leads to a more fair decision. In the present
system, where there is no best interest standard, no specialized courts for children and no
specialized corps of adjudicators, having a disjointed system with any number of potential
decisions-makers means that an attorney may find one decisionmaker among the many who
is particularly sensitive to the facts of that child’s case—and thereby secure protection for
her client. That possibility is increasingly threatened, however, as immigration judges rely

on Attorney General guidance to order children removed even while they have protection
claims pending before other agencies. And while disjointed and often delayed decision-
making provides more opportunity for a child to recover from past harm and live in a family
environment, delayed decisions leave children in an unacceptable limbo. In the Roadmap
(Section III) we attempt to set forth a process that accounts for these challenges, and where
concerns about individual decisionmakers are mitigated by the general principles set forth in
this section.

D. Conclusion

Decisions to permit a child to remain in the United States, permit them to return home at

their request, or order them to return when they fail to demonstrate a right to remain, must

be fair. For children, this means developing procedures tailored to their evolving development,
addressing their capacities and their needs. But fairness requires both fair procedures and
substantive protections that meet children where they are, as discussed in greater detail below.
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A. Current System for Immigrant Children

In any child’s immigration case, officials from at least three different federal agencies will
make decisions affecting the child’s safety and their ability to remain in the United States.
Officers from two of those agencies—including border patrol officers within the Department
of Homeland Security and immigration judges within the Department of Justice—often deal
with a high number of both children and adults on a daily basis. At best these officials may
have some minimal training about migrant children and will be familiar with the legal process.
But they lack specialized training in interviewing or questioning children or working with child
migrants as compared to adult migrants. Consider Martina’s case. When apprehended by
border patrol officials, she indicated that she did not know the people found with her, except
for her grandmother.

Martina:
I'm fifteen. I came h’ere CBP will designate Martina as an
from Honduras. That’s my — unaccompanied child and transfer her to HHS

grandmother but | don’t know

custody.
any of these other people.

Another child in Martina’s group disclosed that he was a 15-year-old from Mexico. Unlike
Martina, a child from Mexico will not be designated as an “unaccompanied alien child” and will
not be placed in protective custody. Instead a child from Mexico will be immediately returned
without further inquiry unless the border agent who happens to encounter the child determines that
the child falls into one of three, specialized categories.

CBP will turn child back to Mexico and deny the
child an opportunity to seek protection as an
unaccompanied child unless an agent determines:
1) The child is a victim of a severe form of trafficking
Child from Mexico: in persons/there is credible evidence they are at risk of

being trafficked upon return; or
2) The child has a fear of return to their country based
on a credible fear of persecution; or
3) The child is unable to make an independent decision
to withdraw their application for admission to the
United States (due to age or incapacity).

I’'m fifteen. ’'m from Guerrero.
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This distinction is the result of a federal law that treats children from contiguous countries
(Canada and Mexico) differently from children from all other countries. Whereas
unaccompanied children from all other countries must be transferred from DHS custody to
HHS custody within 72 hours, DHS may return children from Mexico directly to Mexico, unless
the agency identifies them as vulnerable pursuant to one of the three categories above (the
child is a victim of trafficking or at risk of trafficking, has an asylum claim, or is unable to make
an independent decision to return to Mexico or Canada). The immigration officials who make
these determinations are the same officials who carry weapons as they patrol the border, who
seek out traffickers of weapons, drugs or people, and who apprehend people attempting to
evade apprehension.

For over a decade, the process has failed most children from Mexico.5” Advocates have raised
concerns about each aspect of this “screening” of Mexican children, from the questions DHS
officials ask children, to the conditions under which the screenings take place, to the training
and qualifications of the officials responsible for questioning children.®® Efforts to increase the
ability of border authorities to appropriately identify these children—for example, by requiring
immigration officials to staff border patrol stations with child welfare workers to interview and
evaluate children—have been proposed but failed to win sufficient political support.®®

Alternatively, asylum officers and immigration judges who hear children’s cases have from time
to time been provided with additional training on children’s claims for relief and issues including
children’s stages of development and the impact of trauma on children. Yet training is subject
to budgets and political priorities, and these officials hear claims from both adults and children.
Immigration judges, in particular, carry heavily backlogged dockets with both children’s and
adults’ cases.”® More recently, they were subjected to case quotas that will make it more
difficult to delve deeply into the facts and circumstances of each child’s case.”” These quotas
were not adjusted for judges who hear children’s cases nor were children’s cases excluded from
the quotas.

To the person that decides if | stay: | would like to tell that person that | am in a very tough

and difficult position. | am the one who is suffering. Not everyone goes through the same
experiences in life. | would tell that person to make a conscious effort to understand me and my
struggles, and my desire to stay in the U.S. to remain safe.”

Officials responsible for making decisions about immigrant children need to have agency
training and expertise in understanding how children communicate, how trauma impacts
children and affects their memory and communication, and how children perceive and
experience danger. Without such training, they risk misunderstanding children or missing
critical information, which undermines children’s right to a fair process.

B. Lessons Learned from Other Disciplines

In both child welfare and delinquency proceedings, children’s cases are generally heard and
adjudicated by judges with specialized training.

In recent years, those systems have established standards to deepen the skills and expertise
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of judges and other decisionmakers. For example, the National Council of Juvenile and Family
Court Judges’ Guidelines for Improving Court Practice in Juvenile Delinquency Cases has
established “Key Principles of a Juvenile Delinquency Court of Excellence.” These Principles
recommend that delinquency court judges “have multiple year or permanent assignments,”
with judges who have “a professed interest in and capacity to handle juvenile and family
matters ...”. 7 Additionally, “the Judiciary, court Staff, and all system Participants” should be
“both individually trained and trained across systems and rolls.””* The guidelines also require
understanding and appreciation of “the ethnic and cultural traditions and mores, the socio-
economic circumstances, the gender differences, the disabilities, and the strengths of those
who enter the juvenile delinquency system.”’s

The following strategies would help ensure a system in which all actors have the training
necessary to understand children’s stories and protect their rights:

1. Every decisionmaker in a child’s case, including but not limited to the presiding
judge and any decisionmakers, the attorney representing the child, the independent
child advocate, and the attorney representing the government, will have specialized
training in working with children.

2. On aregular basis, decisionmakers will receive training on subjects including:
child development, particularly with respect to behavior, communication and
development; the impact of trauma on child development; and working with children
from different language backgrounds and cultures.

3. To the extent possible, decisionmakers in children’s cases will work exclusively on
children’s cases, to minimize the possibility that children are seen or treated as
adults, or that adult standards are applied to children’s cases.

C. Challenges for Implementing this Shift to Specialization

We anticipate that the greatest challenge of increased specialization and training will be
pushback from agencies that have long prioritized generalization over specialization and that
have limited budgets for training and professional development. Nevertheless, there are strong,
proven examples of specialization in immigration adjudication, such as asylum officers, whose
work is specific to reviewing applications for asylum filed by unaccompanied children (or by
adults who are not in removal proceedings). Advocates and decisionmakers in other fields
adjudicating rights have produced materials that could be adapted for children in immigration
proceedings, and they convening meetings and trainings where the system for adjudicating the
rights of migrant children are already discussed and where stakeholders from the immigration
system are welcome.

D. Conclusion

The goal of specialization and training is to increase the likelihood that decisionmakers will
be able to effectively communicate with and understand children—and thereby increase the
likelihood of a fair decision-making process. But specialization only advances children’s rights
when it is applied in concert with procedures and substantive provisions that accommodate
children’s particular needs.
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A. Current System for Immigrant Children

Under existing laws, a child carries the burden of proving his eligibility to remain in the United
States, once the government has properly charged the child with lacking permission to enter or
to remain in the country. If the child fails to carry this burden, the child is removed—typically
without inquiry into whether the child will be safe, and even if the child had previously proven
she will be unsafe upon return. This is the case despite a federal law that requires the safe
repatriation of children.”®¢ Consider Martina’s case:
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B. Lessons Learned from other Disciplines

[R]ecent advances deepen the notion that the non-refoulement standard for adults is
augmented for children. The New York Declaration and the Joint General Comments
emphasize the importance of considering the best interests of the child in decisions
concerning return, above and beyond that of immigration status.

Alice Farmer, Commentary

A fundamental principle of human rights is the right to safety.”” Children have no lesser right
to life and safety than adults and are entitled to “special care and assistance.””® In Europe,
countries have taken steps to ensure that children are not repatriated unless they will be safe.
For example, if an unaccompanied child in Switzerland cannot establish eligibility for refugee
status, the State Secretariat for Migration (SEM) assesses “whether it is reasonably justified
for the unaccompanied minor to return to the country of origin.””® Factors that contribute to
this analysis include: “the situation in the country of origin, the minor’s age and what solution
would be in the child’s best interests . .. [which] includes an assessment of the minor’s level

of maturity and independence, the extent of his or her relationships in both the country of
origin and in Switzerland, the degree of integration in Switzerland, and the possibilities for a full
reintegration in the country of origin.”° In other words, Switzerland evaluates the child’s safety
and possibility for stability and permanence in home country, applying specific, measurable
factors. Similarly, Denmark will permit an unaccompanied child to remain in Denmark even
after the child’s asylum claim is refused, “if it is determined that the minor would be placed in
an emergency situation if returned to the country of origin owing to the lack of an adequate
support network in the form of family or public assistance.”® This protection lasts until the
children turn 18.%2

Within the United States, legal recognition of the principle that “children are different than
adults” has led to fundamental changes in the penalties that can be meted out to children
convicted of serious crimes. In three seminal decisions, the United States Supreme Court
found it unconstitutional to: impose the death penalty as a punishment for crimes committed
by children;® impose the sentence of life without parole for children convicted of crimes other
than homicide;® and to automatically sentence youth convicted of homicide to life without
parole.®> As the team of litigators and experts who collaborated on these cases explained,

the decisions rested on several factors, including the Supreme Court’s recognition of the
“reduced culpability” of juveniles, their “greater potential for reform,” and their “reduced trial
competence.”® The last factor reflects the Court’s view “that a juvenile may simply be less able
than an adult to navigate a high stakes encounter with the police and a criminal proceeding in
which his entire future life is on the line.”®”

Together, the idea that children are different than adults because they are still evolving,

they are less culpable, and they have potential for growth and development, in concert with
international consensus that children should not be repatriated to situations where they may
be persecuted or face similar harm, suggests that:

1. Children cannot be repatriated against their will if there is evidence they will be
unsafe upon their return.
2. An analysis of a child’s safety upon return shall focus on case-specific facts

including: the availability and willingness of family to receive and care for the child
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upon return; the existence of services to address existing physical or mental health
needs; and services to support full reintegration.

C. Challenges for Implementing this Shift to Repatriation only When Safe

Despite federal law directing U.S. agencies to safely repatriate children, a reimagined system
that shifts the burden to the government to demonstrate the likelihood of safe repatriation will
require substantially further decision making than exists in the current system. Thus, children
will require representation for the duration of all proceedings—including the safe repatriation
assessment and determination. As proposed in the Roadmap (Part III), A child’s attorney will
be able to test or challenge the government’s evidence of safety upon return. Similarly, an
independent child advocate can identify whether repatriation is in the best interests of the
child.

This principle does not mean that every child who prefers to remain in the United States

will be able to do so. If the child is unable to win protection and the government can provide
evidence that the child will safely repatriate, for example, to live with a family member willing
and able to meet the child’s needs, repatriation may be determined to be safe for, and in the
best interests of, the child. That is, in fact, the very standard the government requires for a
child to be released from government custody (detention). There is no justifiable reason the
standard should be any lower for a child facing repatriation—particularly if that decision will be
permanent.

Under this standard, children may be eligible to remain in the United States until they reach
adulthood, at which time they may be required to return to their country of origin. By that time,
the children may have lost connection to family and community members in home country.
They may be fully integrated into the community in the United States, they may have married,
or have U.S. citizen children—which may be the direct result of a system that can require
multiple years to adjudicate claims for protection. They may have lost language skills and have
little that binds them to their home country. Alternatively, their family or foster home may have
enabled them to maintain ties to their identity, culture and community. Sending them back to
home country will undoubtedly result in another uprooting with the risk of new separations
from family and community established in the United States. On balance, however, adults will
have had notice of, and an opportunity to prepare for, return. They should be better equipped
to address and respond to challenges than children who are still developing physically,
intellectually, and emotionally. And, as we propose, they will have an opportunity to argue that
the equities they have established in the United States merit an exercise of discretion that
allows them to remain.

D. Conclusion

A system designed to “do no harm” to children must consider the consequences of decisions,
including the decision to repatriate a child who is not yet an adult and not yet able to fend for
herself, protect herself, and meet all of her needs without the care of family members or the
assistance of others. For these reasons, the principle of “safe repatriation” must have teeth.
This principle imposes upon the government the burden to prove that a child will be safe upon
return before the child is repatriated. Absent that determination of safety, the child will have
the opportunity to seek protected status that lasts until adulthood.
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A. Current System for Immigrant Children

The protections afforded unaccompanied children end the day a child turns 18. For example,
when an unaccompanied child in protective custody turns 18, they will be turned over to
immigration officials at DHS. Those officials typically come to the child’s place of custody (a
shelter or more restrictive detention center) on their 18th birthday; they may handcuff and
shackle the 18-year-old; they will transport him to a processing center; and then in almost all
cases they will jail the teenager in an adult detention facility. If the 18-year-old has either a child
advocate or an attorney prior to turning 18, those adults will have advocated with DHS officials
to release the child to either a family member or an institutional sponsor to avoid the child’s
transfer to adult detention. But even with these resources, most children who turn 18 while in
HHS custody are directly transferred to adult detention, despite a statutory requirement for
DHS to consider a less restrictive placement for each 18-year-old.8®

Consider Martina’s case. While she is in HHS custody, the agency will attempt to place her
with a family member. But in some cases, HHS will deny a child’s release to family, in a process
that takes place outside of courtrooms and is rarely subject to appeal. For example, HHS might
refuse to release Martina to her grandmother because while in custody, Martina allegedly acted
out and displayed behavioral concerns (most likely age-appropriate responses to separation,
detention and other traumatic events), and the agency believes Martina’s grandmother won’t
be able to keep her “out of trouble” after her release. Alternatively, HHS may be unable to
release Martina to her grandmother because DHS subjected the grandmother to expedited
removal, deporting her to Guatemala shortly after Martina and her grandmother entered

the United States without considering the impact on Martina. Either way, Martina will be
transferred to DHS and placed into adult detention on her 18th birthday if she does not have
an attorney or child advocate to both identify a “post-18” placement and persuade DHS to
exercise its discretion to release her to an alternative (“post-18”) placement.

In just one day, a day that should have been one of celebration, Martina will move from a
facility where federal law required access to education, counseling services, physical exercise
and time outside, to a facility where solitary confinement is permissible, where there are no
education or counseling services, and where her release is conditioned not on the availability
of a safe sponsor but on the ability to pay a bond. In many cases, after just a short period in the
adult detention system, children will seek an order of removal to their home country to escape
the conditions of adult detention or because they have been persuaded that there is little or no
hope of securing a release through bond or a permanent grant of protection.
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B. Lessons Learned from other Disciplines

[S]cholars no longer think adolescence ends when a person becomes
eighteen years old. Instead, they recognize there is a transitional period
between adolescence and adulthood.

Dr. Antoinette Kavanaugh, Commentary

The field of adolescent development has provided critical insight into the maturity of teenagers
and young people in their early twenties to those in their late twenties.

Federal and state law all recognize the importance of treating youth or young adults between
the ages of 18 and 21 differently than adults. The Federal Fostering Connections to Success

and Increasing Adoptions Act (P.L. 110-351) provides federal funding to states that allow youth
to remain in foster care after those youth turn 18 years old.?° The District of Columbia and 46
states permit foster youth to continue receiving services under this act.?° Several states will also
take initial jurisdiction over a case when the subject youth is over the age of 18, for purposes of
adjudicating dependency or custody.”’ Similarly, the vast majority of states allow delinquency
courts to maintain jurisdiction over children after they turn 18.22 This prevents children’s abrupt
transfer to adult systems, and allows judges and other stakeholders to continue to provide
services to children in the delinquency system.

U.S. immigration law itself is inconsistent in how it defines childhood; in some instances it
extends the benefits of childhood beyond the age of 18. The Immigration and Nationality Act
defines a “child” as someone who is under the age of 21 (and unmarried).? It also includes
provisions to protect children from “aging out” of that status due to backlogs in processing
applications for benefits.®4 Together, the trends in child protection, delinquency law, and in
other areas of immigration law, indicate that:

1. Protections afforded to immigrant children should be available to and extend to
the age of 21, given that decisions in their cases affect where they live, with whom
they live, whether they will return to a country where they experienced persecution,
torture, abuse or other harm in the past, or fear that harm if they are returned, as
well as the possibility of banishment from a country (the United States) where they
have lived for some time.

2. These protections include: eligibility for protective custody (rather than adult
detention) and the ability to seek forms of protection available only to children, or
that have different requirements for children than adults (for example, the provision
exempting child victims of trafficking from assisting law enforcement in the
prosecution of their traffickers).

3. Children should have the opportunity both to continue with their schooling but
also to work lawfully (in a manner consistent with state child labor laws) in order to
foster their development and independence to the age of 21.
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C. Challenges for Implementing this Shift to Accepting Emerging Adulthood

Although this principle means that more youth—those between the ages of 18 and 21—would
be placed initially in protective custody when they are apprehended at the border, application
of the first principle (prompt release of children to family) should help to avoid significant,
long-term spikes in the number of children in government custody. For those children who
must spend some short period in custody, it would be important to develop age-appropriate
placements in which children over 18 are not in contact with significantly younger youth. State
licensing laws, which often limit institutional placement to children under the age of 18 are not
an insurmountable barrier, as state agencies have already identified ways to respond to foster
youth who have elected to remain in care over the age of 18 or who have returned to care
before turning 21 under the Fostering Connections Act.

Admittedly, in concert with the prior principle that children cannot be repatriated to unsafe
situations, this change is likely to result in children spending more time in the United States
before facing the possibility of repatriation to their countries of origin as adults—resulting in
separation from even deeper and stronger family and community ties developed while living in
the United States. Nevertheless, at age 21, those young people ordered to return to their home
countries will at least have the benefit of greater maturity and more experiences to support
them upon return.

D. Conclusion

Any number chosen to represent the end of childhood and the beginning of adulthood for
children will be arbitrary. But all evidence indicates that at the age of 18, children are still

very much developing, and years away from full maturity. This includes the development of
executive functioning, which is critical for reasoning and decision-making. Extending childhood
to at least the age of 21 will allow youth to benefit from rules and procedures that are different
from those imposed upon adults, in a manner consistent with other areas of the law in

which children’s rights and obligations are limited before the age of 21. Most significantly, for
immigrant children, it will prevent the government from placing children in harm’s way, whether
in the United States or in their home country.
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A. Current System for Immigrant Children

As noted earlier, the few protections that currently exist for children in immigration
proceedings were carved out of—or into—a system that otherwise treats children as adults.
And in general, these protections apply only to certain children—for example, children who

are apprehended or identified without a parent or legal guardian to take custody or care for the
child (“funaccompanied children”). Consider the difference between Martina and another child

apprehended at the same time, by the same immigration authorities:

Martina:

I'm fifteen. | came here
from Honduras. That’s my
grandmother; we came here
together.

l

CBP will designate Martina as an
unaccompanied child and transfer her to
HHS custody. As an unaccompanied child
she will have the opportunity to make a
claim for asylum before an asylum officer,

instead of in an adversarial immigration
court and cannot be placed in “expedited
removal” where she can be deported
without a hearing before an immigration
judge.

Elena:
I’'m fifteen. | came here from
Honduras. That’s my mother;
we came here together.

CBP will designate Elena as an accompanied
child. Her immigration case will be directly
tied to her mother’s; together they are at

risk of “expedited removal” in which they
can be deported without ever seeing an
immigration judge. DHS may also detain
them together in facilities run immigration
enforcement (“DHS”) and its private
contractors.

Courts have recognized the unequal treatment that can result when the government
categorizes children differently based on the location of their entry or apprehension, the
manner of their entry, and/or the adults accompanying them. For example, the “Flores
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Settlement Agreement” reached in the late 1900s, sets minimum standards of care for children
in government custody.®> At the time of the agreement, children were held in the custody of the
then-Immigration and Naturalization Service (“INS”). With the passage of the 2002 Homeland
Security Act, Congress transferred custody of unaccompanied children away from immigration
officials (now part of the new Department of Homeland Security or “DHS”) to the Department
of Health and Human Services (“HHS”).2¢ Officials within HHS recognized that they were
bound by the Flores Agreement with respect to the care and custody of unaccompanied
children. Yet DHS officials, who retained custody of “accompanied children”—children who
arrive with parents—did not consider themselves similarly bound and refused to facilitate
children’s release from ICE custody. In 2015, Flores class counsel challenged this distinction.

A federal court rightly held that the protections of the Flores agreement apply equally to
unaccompanied and accompanied children.”

As recognized in that decision, there is little justification for treating immigrant children in
fundamentally different ways simply because of when they arrived at the United States or
where they were apprehended in the United States, particularly when those circumstances
may be beyond the child’s control. Moreover, providing children with different protections
based on the adults with whom they travel or live can force family to make choices that pit the
child’s own rights against each other—for example, the right to family integrity against the right
to liberty and safety. In recent years, advocates witnessed families make just these choices—for
example, parents intentionally separating from children so that children could be transferred
into HHS custody, while parents were subjected to a new “Remain in Mexico” policy during the
pendency of their immigration case.®®

B. Lessons Learned from Other Systems

In other systems adjudicating the rights of children, children receive the same process and
protections. At least on paper. Access to these rights and protections often varies as a result of
the child’s or family’s race, gender, ethnicity, economic status, or other factors.®®

One example is the increasing practice of charging children accused of certain crimes as
adults—and the corresponding effort to limit or end these “transfers” from delinquency court
to adult criminal court. In the 1990s, children’s advocates observed an increasing use of the
“super-predator” narrative, in which children accused of crimes—typically children of color—
were described in ways that suggested their behavior was distinctly dangerous and which
therefore merited arrest, detention and trial in criminal court. Many states lowered the age of
adulthood for charging children with crimes that could be prosecuted in criminal court, and
which resulted in criminal sentences, rather than adjudications of delinquency. At the same
time, researchers were identifying the unique markers of childhood, including those that impact
comprehension, reasoning, and decision-making.’*°

Over time, advocates used these developments bring about the end of the death penalty and
juvenile life without parole for children. Today they use these arguments in an ongoing effort to
push back against the transfers of youth from delinquency to criminal court.
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To prevent the disparate treatment of immigrant children a reimagined system should ensure
that:

1. Protections for immigrant children—both procedural and substantive—should apply
to all immigrant children, regardless of the location, time, or manner in which they
are apprehended or present themselves to immigration authorities.

2. If extending these protections to children will impact the immigration case of a
parent or other accompanying family member, any distinctions in treatment should
be resolved in the child’s favor, taking all steps necessary to preserve the child’s right
to family integrity.

C. Conclusion

The system of laws governing immigration was generally written with adults in mind. Existing
protections for children were created as “carve-outs” or exceptions and reflected the needs

of particular groups of children—such as children who arrive at the border without a parent,

or those who were brought to the country at a very young age by a parent. Early drafts of this
document focused primarily on unaccompanied and separated children, who benefit from
several important protections but who still face a manifestly unfair system that fails to account
for all of the factors that distinguish children from adults. Several reviewers were quick to point
out that designing a new system for these children would still result in the disparate treatment
of other children and youth. For that reason, we believe that the principle set forth in this
document should apply to all children subject to a determination of whether they will remain in
the United states or return to their country of origin.
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PART II: A NEW VISION FOR ROLES
AND RESPONSIBILITIES IN CHILDREN'S
IMMIGRATION CASES

A significant part of the Chicago Symposium was dedicated to the role(s) of attorneys, child
advocates and government decisionmakers in children’s cases. In their discussions, Symposium
participants focused on how these actors’ roles within the immigration system were confined
by the structure of a system designed for adults. They also considered how, even in systems
designed for children such as child welfare and juvenile justice, actors could fail to understand
their role, fail to embrace their role, or be constrained in their advocacy by system-wide
challenges, such as high caseloads, insufficient training, and a failure to view children as
rights-holders.

In this section, we highlight existing limitations on the roles of stakeholders, and identify goals
for stakeholders in a reimagined system—one in which a child is never on their own.

A. Government Actors

| understood that my job wasn’t about removals and deportations, but
about finding the right answer in the individual case. | saw myself working
in partnership with the judge and counsel, or the immigrant, to try to get
to the bottom of an asylum claim or possible eligibility for some other form
of relief. | understood that | wasn'’t really representing INS, but an idea of
seeking justice.

Mary Giovagnoli, Commentary (on her role as a government decisionmaker)

Observations from experts within the immigration system: Immigration experts noted that
there are a host of government agencies and officials who may be called upon to issue
decisions in a child’s case, from the immigration judge overseeing the removal proceeding, to
officials within U.S. Citizenship & Immigration Services (USCIS), who decide whether or not
children are eligible for particular benefits such as asylum, special immigrant juvenile status, or
U- or T- non-immigrant status. Throughout the Chicago symposium, participants expressed
concerns that government officials responsible for decisionmaking in children’s immigration
cases were essentially “adapting” their approach in adult’s cases in order to adjudicate
children’s claims.

*  With the enactment of a 2008 anti-trafficking law," all unaccompanied children gained
the right to have their asylum claims heard first in an asylum interview before USCIS
officials, even though the children were simultaneously facing removal in immigration
court. Symposium participants commented on the “steep learning curve” of asylum
officers suddenly adjudicating complex asylum cases brought by children—in many
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cases, children who were unrepresented. Those officials needed to learn how to explore
facts—facts relating to past persecution, or a fear of future persecution on account of
very specific grounds—as related by children, rather than adults.

* Others commented on the limited training provided to immigration judges and other
officials on the differences between children and adults in ways that are relevant to
understanding children’s communication, gauging their credibility, and evaluating the
dangers they face.

* Participants also commented upon the use of boilerplate documents and boilerplate
decisionmaking for children. For example, officials from the agency apprehending
children at or near the border (CBP), issue each child a standardized “notice to appear”
at immigration court at some point in the future. To do this, they use the very same
document issued to adults, followed by a boilerplate explanation of the child’s rights.

* Participants also discussed how quickly children experience fear around government
actors, from judges who sit on a raised dais wearing black robes, to federal buildings in
which children are forced to remove shoes and belts and pass through a metal detector
before entering.

Observations from experts from other fields, including child welfare and juvenile justice: These
experts noted that the roles of participants in their systems were defined in relationship to

the standards adopted by those systems, which change over time: for example, the shift in
juvenile justice from a best interests standard of decision-making to a “restorative justice”
decision-making impacted the roles of juvenile court judges in those cases. They also observed
that questions of the competency or capacity of a child, which can have a significant if not
determinative impact on children’s immigration cases—require the judge to view the child’s
situation in context—a very challenging task if judges lack training in child development, child
trauma, child health, and the impact of adverse childhood experiences (ACEs)."*?

With respect to evaluating a child’s credibility, experts noted that social science research could
help manage decisionmakers’ expectations about children’s ability to provide evidence. They
also emphasized the importance of identifying and addressing the ways in which race, gender,
poverty and historic perceptions of children as property influence decision-making.

Recommendations for Government Actors:

* Role. Symposium participants consistently emphasized the obligation of government
actors—particularly officers of the court—to ensure fair proceedings that would lead
to just outcomes. In the Roadmap that follows, we reimagine the role of many, if not
most, of the government officials who make decisions about unaccompanied children,
especially immigration judges. But regardless of specific decisionmaking responsibility,
each actor must ensure fair, child-centered policies and practices. The Roadmap
expresses a strong preference for government decisionmakers who work exclusively with
children, at least for periods of time. But all decisionmakers should have in-depth and
specialized training on adjudicating children’s claims and dedicate a substantial part of

their time to children’s cases.
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* Training. To ensure they are able to communicate with and understand children, are
able to put their claims into perspective, and to ensure a fair proceeding for the child,
government actors should receive regular training on:

* the forms of protection available to children and the evidence required to
support claims for protection;°3

* theidentity and role of stakeholders involved in children’s immigration cases;"**

* information about the circumstances under which children and families leave
their countries, their journeys to the United States, and the risks they experience
in home country, on the journey and upon arrival;'°s

* children’s stages of development and impact of trauma on children;°¢

* strategies for communicating and working with children in a developmentally-
and culturally competent manner;'’

* the impact of child welfare, juvenile justice or criminal cases on a child’s
immigration case;°®

» the factors relevant to considering the best interests of the child;

+ the obligations for protecting client confidentiality;°

* understanding and seeking evaluations of a child’s competency;™ and services
available to children if in government custody and in the community."

B. Attorney for the Child

In their discussions, Chicago Symposium participants identified the following barriers to the
effective representation of children facing loss of liberty, separation from family, and possible
return to unsafe situations.

* The chasm between demand and supply: Because there are so many more children than
attorneys (even when attorneys handle large caseloads), attorneys are often forced to
“triage” and choose the cases that are most likely to win, or most likely to benefit from an
attorney’s involvement, leaving many children without representation.™

* Repeat players: Lawyers who aggressively challenge the government’s burden, or who
demand immigration judges rule on novel procedural claims are expending resources on
a single case that might be dedicated to several others; and also risk angering judges and
government attorneys in an environment rife with “repeat players.”

* Scope of representation: Another consequence of an insufficient supply of lawyers is
the limited focus of lawyers’ representation in immigration cases. Lawyers representing
detained children often focus on the child’s claim for immigration relief but lack the
resources or training to challenge the conditions of the child’s detention. Perhaps even
more problematic is the conflict resulting from the fact that, the agency detaining the
child also provides funding to the lawyer’s agency Finally, even if the child is represented
by an attorney who is not funded by the government, there are few or no clearly-defined
procedures for challenging conditions of detention.

* Insufficient resources to pursue most creative advocacy: In some cases, lawyers may feel
compelled to advise clients to seek return when they fail to see a “winnable” claim, where
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their perspective on what could be successful is much narrower than a lawyer with more
resources might perceive. This is due in part to a system that puts the primary burden
on the child to prove eligibility to remain; not all lawyers have the training or resources
to challenge those moments where the government carries the burden and has failed to
meet it."

* Burnout and lack of training: Symposium participants also expressed tremendous
concerns regarding burnout and secondary trauma for lawyers working with highly
traumatized children—not just in the immigration system, but in family, child welfare
and juvenile justice courts. They also recognized the significant investment required in
supervising generous pro bono attorneys who often lack experience working with child
clients or with the special procedures or forms of protection available to certain children.

* Public defender model vs. local representation: Finally, participants grappled with the
idea of appropriately sourcing attorneys. They debated whether to move away from a
system that currently combines NGO-based attorneys (often partially government-
funded) with pro bono counsel to a system funded almost entirely by the government,
akin to a public defender model.

These concerns are not limited to children in immigration proceedings. The Chicago
Symposium participants identified myriad similar challenges for representing children in
custody, dependency, and juvenile justice proceedings.

* There was a general consensus that once government intervenes in a child’s family
life through a dependency case, the outcome for the child is almost never better. Yet
Symposium participants expressed concern that many lawyers work too much within the
system, rather than pushing back against it, or face caseloads that are so high they deny
lawyers the time necessary to build relationships with children that will allow them to
learn the children’s stories and zealously pursue their interests.

* One participant observed that children tend to see all adults as authority figures, not
as allies, and therefore think of their own lawyers as either a parent or a teacher—the
two other adult decisionmakers most common in their lives. Children may struggle to
recognize the lawyer as the advocate for their own wishes based on their experience
outside of the legal system, or because of working with lawyers who failed to zealously
represent their wishes.

* Another participant emphasized the need to understand the role of lawyers in the
culture the child comes from, in order to understand how the child or the child’s family
perceives the role of the lawyer, which in turn may affect their engagement with the
lawyer. Participants commented upon the challenges of interviewing, counseling and
advocating for trauma survivors—both children and adults, noting that trauma survivors
can take a particularly long time to trust advocates, to tell their stories, and often require
counseling before they can advise their lawyers about steps to take in a legal case. As
one expert noted from work on domestic violence cases, trauma survivors “need some
time to become their best selves again.” Participants expressed grave concerns about the



pressure for immigration advocates to identify eligibility or relief or counsel children who
were still in government custody and who had yet to receive any therapeutic services to
address trauma.

Participants also stressed the role of attorneys to raise concerns about a child’s
competency and seek out experts to determine competence, but also the challenges that
culture or cultural competency play in evaluating a child’s development.

Recommendations for Attorney for the Child:

In light of these observations, the extensive recommendations provided in the American Bar
Association’s Standards for the Custody, Placement and Care; Legal Representation; and
Adjudication of Unaccompanied Alien Children in the United States,"® and existing research,
advocacy and thinking about the role of attorneys for children in the immigration and other
systems, the following principles emerge:

Scope of Role. Attorneys must be zealous advocates for the children they represent,
representing their “legal interests, as directed by the Child’s expressed wishes.”” Zealous
advocacy includes the duties of “undivided loyalty, confidentiality, and competent
representation.” Zealous advocacy should address the inter-related aspects of the
child’s immigration case—including, where applicable, the conditions of custody that
affect a child’s rights to liberty, health, family integrity, consistent with the child’s
expressed wishes."™ Attorneys are not expected to be masters of all trades, and should
consult with experts in complex, unusual, and challenging cases. Finally, initial interviews
should be to “screen in” (e.g., identify protection claims or eligibility for relief from
removal) and never to screen out (e.g, rule out eligibility for protection or relief from
removal).

Appointment. The Roadmap requires the government to fund counsel for all children.
That funding must be sufficiently independent such that lawyers are not restricted in
their ethical obligation of zealous advocacy. Thus, funding should not be provided by any
agency with specific, decision-making authority over children (custodial, adjudicatory,
or immigration enforcement) absent clear protections against loss of funding based on
advocacy. As for a model for ensuring counsel for all children, symposium participants,
and others who later weighed in on the Roadmap, were divided between proposing a
system in which a variety of non-governmental organizations provide representation
(similar to the current system) and a system comparable to the federal defenders
appointed to criminal defendants. The Roadmap ultimately takes no position on this to
allow for maximum flexibility.

Training. Attorneys representing children in immigration proceedings should receive
ongoing training on topics including immigration laws, regulations, policies and caselaw
including the forms of protection available to children and the evidence required to
support claims for protection, as well as training in each of the issues identified above
with respect to government actors.
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C. Independent Child Advocate

Observations from experts within the immigration system: A pilot project to provide child
advocates (best interests guardians ad litem) to the most vulnerable children in immigration
custody is now an established program authorized by federal immigration law.’° A central
feature of this role is the child advocate’s independence, including independence from the
government agencies that make decisions about children, so that the child advocate is free to
argue that a government decision is not in a child’s best interests. Independence also requires
separation from other entities that provide services to children, so that there is no possibility of
a conflict of interest in recommending services for a child.

The child advocate’s role is twofold. The first is to identify and advocate for the child’s

best interests in every decision, from the child’s placement and services in custody, to

release to family, to access to protection, to the ability to safely repatriate. The second is to
accompany children through the immigration process, including (currently) detention and
legal proceedings. In the absence of a statutory mandate to consider a child’s best interests in
every decision, child advocates rely on federal law (which contemplates the safe repatriation
of children), state child welfare laws, which set forth standards for identifying children’s best
interests, as well as international law and principles including the Convention on the Rights
of the Child. Best interests determinations must be grounded in children’s rights, and must
address the risks of bias, racism, reliance on stereotypes, and paternalism.

Child advocates play a critical role when a child is on their own, without a parent to advocate
for their best interests. They provide a necessary perspective when a child is unable to express
her wishes, for example because they are very young (infancy) or have a disability that prevents
them from expressing their wishes; when a child’s expressed wishes put her in harm’s way (for
example, a child who prefers to return to known persecution rather than endure additional
time in detention); when government decisionmakers or other stakeholders focus on only one
aspect of the child’s case to the child’s detriment; and when decisionmakers have evaluated a
child’s interests inconsistent with a best interests framework or simply failed to consider the
child’s best interests. Since 2004, child advocates have played a necessary role in a variety of
cases in which children are particularly vulnerable to government decision-making that does
not consider their best interests, including: children with complex medical issues, children
facing prolonged detention, child trafficking survivors, children who are pregnant or parenting,
children at-risk of reaching the age of adulthood in detention, children who express a fear of
return but who have been told they are not eligible to remain in the United States, and children
whose identity (language, ethnicity, country of origin, gender, sexual orientation) renders them
even more vulnerable to harm while in government custody.

Observations from experts from other fields, including child welfare and juvenile justice:
Notably, in state court proceedings that evaluate whether a child must be removed from a
parent and declared dependent on the state, “best interests” plays a limited and specific role:
government actors may not consider the child’s best interests until the state has determined
that the parent is unfit. As a result, an outsider’s opinion of the best interests of the child is not
relevant when a parent is a fit caregiver.
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Child welfare advocates expressed concern over the use of best interests in state family
courts—especially dependency courts—to strip children of rights including the right to be

with parents. They noted the ability of “those who purport to know what is in the child’s best
interests” to advocate for the child without addressing or being led by the child’s expressed
wishes and the risks of bias, stereotypes, race and class to influence best interests analyses.
Some advocates for children have long argued that racism, bias, and stereotypes have rendered
“best interests” a tool that harms children, Black children and children of color.

Other participants noted that the ratification of the Convention on the Rights of the Child

by European countries—and every other country in the world—means that those countries
are obligated to consider children’s best interests in all decisions. However, the mechanisms
for doing so vary by country, particularly in Europe: in some cases, child migrants are placed
directly into the child welfare system, rather than a separate system for children in immigration
custody. In these countries, the role of immigration advocates and best interests advocates or
guardians varies widely.

Recommendations for Child Advocates:

* Scope of role. The role of a child advocate is to identify and advocate for the best
interests of children “with particular emphasis on the child’s safety and child’s express
wishes.” To do so, a child advocate must understand the child’s wishes, which requires
establishing rapport and trust with the child in order to learn the child’s story. Child
advocates should apply relevant laws, including federal law, state child welfare law,
and international law in reaching recommendations about the child’s best interests.*
Child advocates also accompany children through the process of determining their
right to remain—which means a relationship that may last for a long period of time. To
achieve both objectives, the child advocate should speak the child’s language or have
access to in-person interpretation whenever possible. Finally, child advocate programs
must be staffed by lawyers, given that child advocates submit recommendations to
decisionmakers about children who are the subjects of a legal proceeding. Those
proceedings decide whether children will be granted legal protection to remain in the
U.S. and determine children’s rights to self-expression, safety, liberty, family integrity,
permanency.

* Appointment. Unlike in the current system, where child advocates are appointed by
the agency that has custody of unaccompanied children, appointment authority will
vest with an independent agency that has no decision-making authority over children
in government custody or in immigration proceedings. This will help ensure the
independence of the child advocate’s recommendations, and the ability of the child
advocate to engage in their work without fear that their appointment will be withdrawn
based on their advocacy. Any decisionmaker in the child’s case will have the ability to
refer a child for the appointment of a child advocate in order to solicit and consider a
recommendation on the child’s best interests.

* Training. Child advocates require training in best interests law as established in the
domestic child welfare system and international law and all of the other training
consistent with that recommended for attorneys, above.?3
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D. Parents and other Adult Caregivers

Observations from experts within the immigration system: In many if not most cases, parents’
wishes are aligned with their children’s wishes, but there is no mechanism for them to support
their children as they move through the immigration process. Parents are not affirmatively
provided notice of and may not even know about a child’s proceedings—for example, the
government does not inform a parent in home country of immigration proceedings in the
United States. Even when the child is involved in state court proceedings related to the parent’s
custodial rights, notice to the parent may be limited or ineffective. Alternatively, parents in the
U.S. may be reluctant to be involved in their child’s immigration case (unless they have a case
linked to their child’s case) for fear that their involvement could trigger removal proceedings
against them, or someone else in their household.* Despite these challenges, parents and
adult caregivers often go to great lengths to find representation for children, to accompany
them to immigration court, and to seek orders of custody or guardianship in state court.

Cases involving a potential or actual conflict between a child’s wishes and the parents’ wishes
require further analysis to determine the parents’ role in the child’s immigration case. In

1999 and 2000, the former Immigration and Naturalization Service, part of the Department

of Justice, grappled with this issue in the highly publicized case of Elian Gonzalez. Elian

and his mother fled Cuba when he was just six years old; but his mother did not survive the
journey to the United States. Elian’s U.S.-based maternal relatives retained counsel to file an
application for asylum so that Elian could remain in the United States. Elian’s father sought

his son’s immediate return to Cuba. In a detailed analysis, the agency’s General Counsel and
Commissioner found that Elian’s father had legal authority to speak for his son and that his own
interests did not prevent him from speaking on behalf of his child’s immigration interests.’

The agency nevertheless considered whether Elian had an independent right to file an asylum
application. “We believe, in keeping with the United States’ obligation of nonrefoulement
under the 1967 Protocol Relating to the Status of Refugees, certain circumstances require the
United States to accept and adjudicate a child’s asylum application, and provide necessary
protection, despite the express opposition of the child’s parents.”2¢ Ultimately, in balancing
Elian’s rights with those of his father, the agency concluded that he was too young to file an
independent claim for asylum and that there was a lack of objective evidence to support a
claim of persecution.’””

Federal courts considering this issue both before and after the Elian Gonzalez case have
permitted children to seek asylum over their parent’s objections in the face of evidence that
the parents’ interests conflicted with those of children who expressed a fear of return. In 1985,
the Seventh Circuit Court of Appeals considered the case of a twelve-year-old child who
sought asylum against his parents’ wishes.”?® The court found that they were entitled to notice
of the proceedings involving their child, and to assert their interests—but it also concluded

that the child had a right to express his own interests by seeking asylum. More recently, in an
incredibly complex case, three siblings were granted asylum—protection from return to Mexico
where their mother resided—while their mother simultaneously fought for their return under
the Hague Convention on the Civil Aspects of International Child Abduction.»
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In short, there is no bright-line rule as to when a child can seek protection or an immigration
benefit over a parent’s objection—either with respect to the type of protection or the age of
the child. Nevertheless, it is clear that children have a right to have their interests considered
and for them to seek protection over the objection of a parent.’°

Observations from experts from other fields, including child welfare and juvenile justice: These
experts generally expressed surprise and concern that there is no role for parents in a child’s
immigration proceeding, unless the parent’s and child’s cases were officially joined. However,
experts in the field of juvenile justice commented that parental involvement in children’s
delinquency proceedings can lead to increased conflict over case resolution, either because
children are rarely willing to follow the advice of a lawyer over the advice of a parent or because
a parent’s misinformation or concerns about the juvenile justice system are passed on to and
held by their children and impact decision-making.

Those experts emphasized the need to inform parents about the system their children are
in, so that parents can be “recruited” to help children make the type of long-term decisions
that science has demonstrated children struggle to make independently before they are fully
mature. Other experts emphasized the importance not just of identifying who can make
decisions on the child’s behalf, but what decisions can be made by someone other than the
child. Ultimately, they expressed the importance of finding a way to ensure a parent’s role in
the child’s case.

Recommendations for Parents and Adult Caregivers:

* Education. There was general consensus that parents must have an understanding
of their child’s legal case, but that this information must be provided in a space and a
manner that is accessible—not in moments of crisis (separation). It must also be provided
in a language and format that lay people can understand, by someone with both linguistic
competency and cultural competency or training in cultural humility. Moreover, access to
this information cannot create a risk of enforcement against the parent.

* Rolein Child’s Immigration Case. Parents and legal guardians—whether they reside in
the United States, the child’s home country, or elsewhere—will be notified that their
child is in immigration proceedings. They will be welcome participants in a child’s legal
case unless their child objects, at which point the parent’s participation should be
permitted only when it is in the child’s best interests. This will require the appointment
of an independent child advocate when conflicts arise between parents and children,
to provide judges with a recommendation on whether the child’s best interests are
served by the parent’s participation. Judges should not prevent a parent’s participation
in the child’s case when the parents and child share that desire. In many cases, parents
may have important information about their child’s history and protection claim(s); in
other cases, the parents’ presence may be supportive or even necessary for the child to
proceed with the process of seeking protection. In those cases where a child’s wishes to
proceed with her immigration case conflict with that of the parent(s), the child should
be permitted to proceed in their immigration case. No child should be returned to their
country of origin without providing the child with an opportunity to raise a claim that they
would be in danger upon return.
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PART Illl: ROADMAP FOR CHANGE

A. Guiding Principle

This Roadmap proposes an entire restructuring of the system for welcoming a child who arrives
at our border or is found within the United States and determining whether a child may stay in
the United States or must return to their home country. The Roadmap is premised on the idea
that the child’s best interests must be a primary consideration in every decision from the child’s
first encounter with a government official, and that the most relevant factors in determining
the child’s best interests are the child’s safety, expressed wishes, liberty, unity, family, ability to
develop, and identity. The Roadmap envisions a fair, developmentally appropriate process for
all children that provides them with certainty and permanency within a reasonable time, and in
which the government carries the burden to prove that children can be safely repatriated if they
are ineligible for protection.

Best Interests a Primary Consideration in Every Decision

In every decision made about a child, from the moment the child is identified or
apprehended by government officials until a final decision is made about the child’s
case, the child’s best interests shall be a primary consideration. This does not preclude
other considerations, such as concerns for the safety of others or national security. But
consideration of the individual child’s best interests must inform every decision, with
decision-makers held accountable for meeting this obligation.

B. Custody and Placement of Children

When a child is identified by immigration authorities (at the border or internally), the sole focus
shall be finding a safe placement with family with the least possible time spent in any form of
government custody.

At the moment a child is apprehended by an immigration official,
the child’s immediate need is a safe home. Children at the border
may be trying to reach what they hope is a safe home with a parent
or relative in the United States. Children with no family in the
United States still require a safe home. If immigrant children are Principle:
already living in the United States when they are apprehended, they Safety and Family
may have a home waiting for them; however, that home may no First

longer be safe if immigration officials arrested the other adults or
family in the home. Currently, at the moment of apprehension, the
primary focus is on immigration enforcement and starting a case
against the child. The child’s placement in custody is linked to the
manner in which the child is apprehended.
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The Roadmap shifts from focusing on the child’s immigration status as a primary concern to
finding a safe placement for the child (even if it will not be permanent) before evaluating and
making decisions about the child’s immigration status. Government custody will be for the
briefest possible time, with all efforts focused on ensuring the child’s prompt release to a family
member or family friend.

1. Safe, Trauma-Informed Evaluation of Needs, Assessment of Family Relationships and Risks
of Trafficking, and Obligation of Prompt Release

To ensure that the child is first placed in a safe, family environment and that their immigration
case does not proceed until they are released from government custody, the following
protections will exist:

e Child-centered evaluation of needs, risks, and family relationships upon contact with
immigration enforcement. When immigration enforcement officials—at the border or
within the interior—come into contact with immigrant children, they must ensure only
adults with expertise in child protection engage with the children. These experts should
lead, or supervise all questioning and screening of children, whether for health or legal
purposes. Meeting this demand may require transferring children—and the adults with
them—to centers staffed with child protection and child health experts or ensuring that
all border stations have these staff onsite or quickly available. This obligation extends to
all children: children who are encountered alone or unaccompanied, as well as children
arriving with parents and other family members.

Children may not be separated from parents absent evidence
that the parent poses an imminent danger to the child’s safety,
consistent with the parent’s constitutional rights. When
children arrive with other family members, they must not

be separated absent evidence—documented by one of the
aforementioned experts—that the child is at risk of trafficking
or other serious harm at the hands of the accompanying family
members. Because access to child-specific legal protections
will no longer depend the adults accompanying a child, or the
child’s status as “unaccompanied,” there will be no need or
incentive to separate children from loving family members
who are not parents.

Principle:
All Children Share

Same Rights and
Protections

Because children cannot be detained solely for purposes of immigration enforcement,
children with families apprehended at or near the border or in the interior of the
country, must be released from immigration enforcement after screening, to live with
their accompanying family members in the community. In limited cases, immigration
enforcement officials may release the family pursuant to “alternatives to detention,”
such as case management programs, rather than straight release. But family detention
will be prohibited, as will be the separation of children from trusted and caring adult
family members (which again, will not be necessary when legal protections for children
are not limited to a subset of those children.) Services typically provided to children in
government detention will instead be provided to them in the community.
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Brief custody limited to days or weeks for children unaccompanied by any parent or
trusted adult. Many children arriving at the border will be accompanied by a parent, or
trusted adult family member. But others will arrive without adult family members, or with
individuals who pose a trafficking risk (as evaluated by the trained experts noted above).
These children have no adult with whom they can be released and will constitute the
population of children who require a brief period of government custody. But not the
months of restrictive custody that have become the norm in our existing system. Rather,
the agency with preliminary custody of the children will work to release children to family
within the United States, or to a foster placement if no family can be identified, within
three weeks, with limited exceptions.

In the last decade, the average length of stay for unaccompanied and separated children
in government custody has swung from a high of four months to as little as 30 days and
back to three months. Over the decades, this window has become a time to provide
services to children, but not without a cost. Placement in an institutional setting, apart
from family, is by itself harmful to children’s health and development. Even the least
restrictive congregate care placements—shelters—are highly regimented. The facilities
are locked. Children do not have freedom of movement. Time outdoors is limited and
carefully monitored. Parents and family members cannot call or drop by when they
want to; call communication is scheduled and monitored. Age-appropriate responses to
trauma and separation may be recorded as negative events and used to delay release.
Children in government care are also subject to the priorities of political officials—for
example, those who would withhold access to reproductive health care.

It is simply not necessary, in most cases, to detain children for months in order to
evaluate their safety with family member. Within the state child welfare system, children
removed from their homes and taken into government custody are often placed with
family members within days, though placements across state lines often take longer.
Thus, a period of two to three weeks is a reasonable time for securing an immigrant
child’s safe placement to family or to foster care. Children will not be moved from one
placement to another within government custody unless it serves their best interests.

Release to parent. A parent has a constitutional right to the care and custody of their
child, absent a judicial determination that the parent poses an imminent threat to

the child’s safety. Under international law, a child has the right to be with their family.
Therefore, immigration enforcement cannot separate children from parents unless

these conditions are met. Parents who seek the release of an unaccompanied child from
government custody will be required to submit evidence of their relationship with the
child. They must also submit to a prompt search of state child welfare records to confirm
that other children have not been removed from their care and that the parents’ rights
have not been terminated with respect to the child. Such situations would require further
investigation but would not per se prohibit the child’s release. Absent concerns about the
parent-child relationship or ongoing child welfare investigations of the parent, the child
should be promptly released to the parent.

Release to other family or traditional caregivers. Consistent with the well-established
importance of kinship ties and the role of traditional but non-parent caregivers for
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children, children should not be separated from traditional caregivers as a matter of
immigration enforcement. Children will be promptly released from custody to other
family members or traditional caregivers when a parent is not available or when a parent
is available but unable to care for the child.® These individuals could include friends of
family who are able to provide a safe and supportive home for the child. Non-parent
family members or traditional caregivers who seek an unaccompanied child’s release
from government will be subject to greater scrutiny than a child’s parent, but only

to the extent consistent with existing state child welfare practices for “kinship care”
placement.’?

Eliminating barriers to release. There is a small but significant group of children who
spend prolonged time in government custody because the government imposes barriers
to release based on the child’s behavior in detention; these barriers are often framed

as ensuring the family will be able to address the child’s allegedly problematic behavior.
However, prolonged separation and the conditions of custody impact children’s mental
health and often exacerbate symptoms that cause the behavior that is labeled as “acting
out. Detention leads to acting out leads to demands for services leads to delayed release
leads to more acting out: a vicious cycle.

If children have family members to sponsor their release, but also have special needs
that the family must be able to address to ensure the child’s safety, the government will
facilitate the child’s prompt release and direct resources to provide in-home support to
the family (e.g, regular visits from a social worker, funds to participate in classes or receive
services that can address the child’s needs outside of detention.) Children’s behavior in
detention will not justify denying their release as that punishes children for responding
to an inherently unjust situation of being detained unless a court determines that they
present a danger to themselves or others. Concerns about child’s care upon release will
be addressed through community-based, post-release services rather than continued
detention. Finally, before the government can deny a child’s release to a parent or legal
guardian, it will have to seek approval of that decision by an independent court outside
of the immigration system and with appropriate expertise in the parent-child relationship
(e.g., a family court). For any case in which the government denies a child’s release to

a non-parent sponsor, that sponsor will have the right to seek review by a family court.

In this way, release denials based on a child’s behavior in custody, or disability, or other
factor should be limited to only those cases where there is strong evidence that release
would pose a threat to the child’s safety or the safety of others.

Post-release supports. Every child released from government custody will receive post-
release support including assistance enrolling in school and connection to at least one
community-based organization that can assist the child’s family with emergency food
and medical needs. Parents and family sponsors may also request visits from a social
worker at intervals determined by the child’s age, needs and prior relationships; parents
and family sponsors must be informed of the social worker’s obligations to report child
welfare concerns to child welfare authorities. Children will be eligible to work consistent
with state child labor laws; their ability to work will not depend on or be related to the
type of claim they are making in their immigration case, or whether they were welcomed
at the border and directly released or spent time first in government custody.
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Appointment of counsel and child advocate when there are barriers to release. Any
child facing prolonged custody—exceeding one month—will be appointed counsel and
a child advocate when there are barriers to the child’s release. Based on the parameters
outlined elsewhere, prolonged custody will most likely result from delays in gathering or
reviewing the information necessary for a child’s release to a family member or family
friend; or delays in finding an appropriate foster care bed (see below). Prolonged custody
might also stem from concerns about the safety of releasing the child to a designated
family member. Thus, the role of the attorney and child advocate will be to advocate
that the government make a prompt release decision, with the attorney representing the
child’s expressed interests and the child advocate representing the child’s best interests.

2. Conditions of Custody

Government has an obligation to provide all necessary services for children it its care. Yet

a child’s need for services—because of past trauma, disability, physical or mental health,
education, or other unique factors—shall not be a barrier to release. Family members and
trusted caregivers can provide those services or seek out those services for children while they
live in a family environment. Children’s rights—not government interests—should determine
both the environments in which children are held in custody and all processes for their release.

Home-based or small, community-based placements. During a brief window of
government custody, the government will place children in home-based placements
(short-term foster care) or small, community-based group homes (under 25 residents)
as the norm, with limited exceptions. The practice of placing children in 50-,100-,

200- or 1000-bed facilities will be prohibited. These larger facilities resemble detention.
Children are not free to come and go, they attend classes within the facility rather

than in community schools, and they receive services, eat meals and sleep in the same
building, often with limited outdoor time and few true recreational or leisure activities.
The environment itself is institutional, rather than smaller spaces that model a home
environment. The need for fewer single-building, institutional settings has become even
more evident during the COVID-19 pandemic. Children will instead live in a home- or
community-based environment. If they are identified as having “behavioral” concerns
(often related to the trauma they experienced in home country, on their journey, or by
virtue of being separated from family) they will be place in a home where the caretakers
have received training to care for traumatized children.

Services in custody. While holding children in custody, the government will address

all of children’s needs in a developmentally-appropriate way, including but not limited
to: physical and mental health, including access to reproductive health services; daily
contact with family; education; access to religious and cultural services; physical and
recreational activity; and respect for each child’s identity, including but not limited to
indigenous identity, sexual orientation, and gender identity. At a minimum, the services
will meet the standards set forth in the Flores settlement agreement and the 2008
Trafficking Victims Protection Reauthorization Act as well as state law standards for
children in government custody. As described below, children would also be entitled to
meet with lawyers to learn about their right to be released as well as the legal process
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that would follow their release, in presentations provided in an age- and developmentally
appropriate manner. Both attorneys and child advocates would have routine access to
the custodial programs to ensure compliance with standards of care.

Complete separation of custody from enforcement. In the course of caring for a child,
the government gathers information about the child’s health, family members, life in
home country and journey to the United States. Under the Roadmap, that information
will be used solely to care for the child and to facilitate the child’s prompt and safe
release. The government will be prohibited from using that information for any other
purpose and from sharing the information with other government officials (including
immigration enforcement authorities within DHS) without the child’s informed consent.

Attorneys and child advocates. Children will be provided with free access to attorneys
and child advocates while in custody: 1) to ensure that conditions of custody are
appropriate and do not violate their rights; 2) to ensure children are promptly released
to family members or placed in appropriate long-term foster placements; 3) to expedite
the release and the legal cases of children at-risk of “aging out” of protections ; and 4) to
represent and advocate for children who wish to return to home country. To the extent
that a child would benefit from meeting with attorneys to better understand their rights
while in custody, and/or the legal process upon their release, the government would be
obligated to provide access to attorneys to consult with children. This will require legal
services providers and child advocates to re-orient themselves to a new system in which
conditions of custody and release from custody are a primary focus during a child’s time
in government custody, rather than the child’s legal case, which will begin only after their
release (or transfer to foster care, as described below). Because children will spend only
brief periods in custody and will have counsel upon release, the need to orient children
to the legal process or evaluate potential protection claims while they are still in custody
will arise only in exceptional circumstances, such as children who wish to return quickly
to home country. The government must ensure that there are legal services programs
and child advocate programs available wherever children are in custody, in addition to
locations where their legal case will be adjudicated.

3. Children without a Parent or Family Sponsor: Placement in Foster Care or Supportive

Housing

Some children will not have family members or traditional or trusted caregivers who can take
custody of them. But these children should also have the benefit of seeking protection while
living in a home- or community-based environment rather than an institutional setting. Today,
children may wait months or even years for a federal foster care placement (with a family or in
a group home) to become available. Federal foster care programs will have to expand to ensure
that all children without family members can quickly transition to a family- or small-group
setting while seeking protection.

Foster care: The government will continue to provide foster placements for children
who have no parent, family member or family friend to step forward and care for them.
These foster placements will be licensed and should be family-based, group homes, or
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small shelter settings that are consistent with state child welfare standards. Although
federal foster beds currently exist, demand far exceeds capacity and children languish
in detention for months or even years waiting for a placement to open. The government
will fund foster care placements for qualifying youth and make them available to a child
within three weeks of a determination that no parent, family member or family friend is
available to accept custody of the child, thus limiting their time in temporary custody to
a maximum of six weeks. Moreover, placement in federal foster care will not preclude
the child’s subsequent release to a family member or family friend should one become
available. The government will invest in developing culturally competent and trauma-
informed foster care and group home providers, including placements for children with
disabilities.

* Supportive housing: We have proposed elsewhere that a new model for adjudicating the
protection claims of children will consider individuals age 21 or younger to be children,
consistent with the developmental concept of “emerging adulthood.” Whatever line is
drawn between childhood and adulthood, however, there will be children who arrive or
are apprehended close to that arbitrary line and who do not have family to whom they
can be released. In the current system these children are almost uniformly transferred
to adult detention on their 18th birthday.®* The failure to place children with family or
in foster/group home placements before they “age out” into adult detention is due to
unduly high barriers to release to family; a system that limits foster programs to youth
determined to be “eligible” for protection long before their legal case concludes; and a
simple lack of capacity in the federal foster care system..

To avoid a comparable situation in this new system, the government will prioritize release
to organizational sponsors who can take custody of any children without family or family
friends, and provide them with a safe, community-based space where they can live while
their legal case proceeds. For some youth, this will take the form of “semi-independent
living” placements, in which an older youth or group of older youth live independently of
an on-site foster parent or staff member but receive supportive services to facilitate their
safety and integration into the local community. Only those young people determined

by an independent adjudicator to pose a threat to the safety of others should be eligible
for placement in adult immigration detention; and even then, there should be a first
priority for placing those youth in a program designed to treat the underlying causes of
their allegedly problematic behavior (e.g., residential treatment programs or other mental
health programs for young adults.)

4. Exception: Children Who Wish to Return to Home Country

Not all children who are apprehended by immigration authorities wish to pursue permanent
status in the United States. Historically, children request return even when they have viable
protection claims because they are experiencing detention fatigue. They are frustrated by the
conditions of detention and their failure to be released to the parent or family they intended
to join. To the extent the above-mentioned recommendations on custody and placement are
implemented, children detained over 30 days will have both counsel and child advocates to
fight for their safe and prompt release.
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Not all children who are apprehended by immigration authorities wish to pursue permanent
status in the United States. Some children may enter with the intention to remain, but change
their mind based on changed circumstances at home—for example, the illness of a parent or
close relative. Some children may have been apprehended at or near the border, unaware that
they had entered the United States or uninterested in remaining permanently; others wish
only to transit through the United States to reach family elsewhere—for example, in Canada.’*
Children may wish to return to their home country after becoming separated from a family
member during the journey. U.S. officials should ensure that actions of the U.S. government
did not result in a child’s separation family—and if they did, remedy the separation so that the
child and family members may consider, together, whether to pursue protection from removal
or repatriate safely. In some cases, children may wish to return home after escaping a trafficker.
Finally, there may be children who seek return so they may again attempt to enter, but without
apprehension.

Each of these situations demands attention to the child’s expressed desires—but also
confirmation that if the child returns, her life will not be in danger. For this reason, children in
custody who express a wish to return should be afforded the following protections.’ss

* Attorney: Before they are returned to home country, children must meet with
immigration attorneys who can help them understand their rights and their options if
they seek protection in the United States. Counsel will be provided at no cost to the
children. In these situations, counsel must be independent from other stakeholders (e.g,,
not the agency with temporary physical custody of the children, nor the agency seeking
the child’s removal or adjudicating the child’s case, nor a provider of other services
for children, which could create a conflict of interest.) Staff, house parents, and other
caregivers within the government’s custodial program would be prohibited from giving
children legal advice with respect to their immigration case.

* Child advocate: The government will appoint an independent child advocate for any
child in government custody who wishes to return home, to address any concerns
about the child’s capacity to understand the consequences of the decision to return, or
evidence of safety concerns if the child returns home. The child advocate will provide
a recommendation to the child’s attorney and to the government that return is in the
child’s best interests, or that it is not in the best interests because there are safety
concerns that are sufficiently grave and not yet addressed, to counter or over-ride the
child’s expressed interests.

* Independent adjudication: The child shall be represented by counsel to zealously
represent the child’s expressed wishes. That attorney will promptly bring the child’s wish
to return before an immigration judge. If the child wishes to return home at this stage,
the child’s attorney should provide evidence about who will take custody of the child
in home country, and whether there are any immediate risks to the child’s safety upon
return. If a child advocate has been appointed, the child advocate shall present her
recommendation to the judge. If the judge finds that the child can be repatriated safely,
the judge may enter an order approving the child’s return. If the judge finds that the child
will not be safe upon repatriation, the judge may deny the child’s request to return.



Return without penalty: The grant of return will be made without penalty or prejudice
to the child—the equivalent of voluntary departure. Today, many children are ordered
removed as a condition of return, which imposes lengthy bars on the child’s ability to
return in the future. Children should always be afforded the opportunity to leave without
penalties that could impact their ability to seek lawful entry in the future.

Safe repatriation: If a parent or traditional caregiver is present in the home country and
both parent and child wish for the child’s return, return should be granted expeditiously.
If there is no parent or traditional caregiver in home country and the immigration judge

is concerned about the child’s ability to return safely, the child’s attorney may return with
new evidence (for example, by persuading a home country organization to take custody
of the child if the child would otherwise be rendered homeless upon return.) At any time,
the child could seek re-hearing of their request to return before the judge; those requests
should be granted liberally so that a child wishing to return home has every opportunity
to have her voice heard and to persuade the judge of the merits of her request.

Timeliness: When a child says she wants to return to her home country an immigration
judge shall promptly hear the child’s case, evaluate evidence that the child will be safe
upon return, and issue an order granting or denying the child’s request. The immigration
judge shall act with even greater speed for younger children for whom separation from
parents or other loving caregivers may inflict exponentially greater harm to their health
and development.

Parents’ wishes: A parent’s or parents’ wishes for their child should be considered in
these decisions. When a parent and child both seek reunification in home country,
reunification should be granted as expeditiously as possible to avoid any further
disruption in the parent-child relationship. When a child and parent disagree, the child
should have every opportunity to express their wishes and have those considered.
Specifically, if the child wishes to return but the parent disagrees, the court should inquire
as to the basis of the parent’s concerns and whether those concerns could be remedied
prior to the child’s return.
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C. Adjudication of Children’s Claims for Protection

Children are the Subject of the Proceedings and Decisionmakers Must Consider their
Expressed Interests, Best Interests, Abilities, Needs

Once the matter of a child’s safe placement with family and community is separated from

the child’s request for protection or immigration status, the Roadmap shifts focus to a

process that allows for a fair and just review of the child’s case. Here, decades of experience

in the fields of child protection, juvenile justice and child development, as well as processes
developed in other countries to consider immigrant children’s protection claims, offer concrete
and complimentary recommendations to create a system centered on children, rather than
modifying a system designed for adults.

Current immigration laws allow individuals (both adults and
children) the possibility of remaining in the United States based on
family relationships or employment needs/opportunities, or because

the person merits protection from past or future harm.¢ Within Principle:
each of these areas there are multiple ways in which an individual A Fundamentally
may apply to remain—and those applications are often determined Fair Process for

by different individuals, sometimes in different federal agencies. To Children
simplify: different types of requests to enter or remain are decided
by different decisionmakers. But in the Roadmap, all of them must
consider the child’s best wishes in evaluating children’s legal claims.

Decisionmaker. In consolidating feedback from the Chicago Symposium, as well as lessons
learned from other fields, we considered proposing a system for children in which there

is a single, streamlined application for benefits with a sole decisionmaker. Having a sole
decisionmaker would require that individual to have expertise in all forms of relief in addition to
the expertise and specialization in children’s cases.

While such a model would be possible, we ultimately determined it would be more reasonable
and more practicable to create a system in which a single individual—a presiding immigration
judge—manages a child’s case, and is familiar with all aspects of it, while allowing other
decisionmakers with particular expertise to consider specialized claims. Placing a single,
presiding judge in the position of watching all aspects of a child’s case—both to ensure

all stakeholders complete their work in a timely fashion and to render a decision on safe
repatriation—will better ensure both timely and comprehensive adjudication of the child’s
claims. However, relying on existing specializations will allow an asylum officer to review

a child’s case to determine eligibility for asylum, while an official with trafficking expertise

will review the same case to determine if a child was eligible for protection as a survivor of
trafficking and if the claim is made, an official with expertise in special immigrant juvenile status
will determined whether the child is eligible for that benefit.

Nature of Proceedings. In current immigration proceedings, the government charges the child
with lacking permission to be in the United States and places the child into adversarial removal
proceedings where the government is on one side (the “petitioner”) and the child is on the

other (the “respondent”). Cases are captioned Petitioner versus Respondent. The government
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bears the initial burden of proving the child lacks permission to be in the United States; but
once established, the burden transfers to the child to prove eligibility to remain in the United
States. All of the trappings of an adversarial framework follow—from a courtroom where the
child sits opposite the prosecutorial attorney to the government’s ability to cross examine the
child and challenge the child’s credibility.

The Roadmap eliminates the adversarial nature of children’s proceedings. To be clear: under
the Roadmap, the immigration enforcement arm of the government may still seek the child’s
removal. But the Roadmap reframes the proceedings, pivoting away from an adversarial
approach that casts the child as the respondent and turning toward an approach that focuses
on the child as the subject—the central focus—of the proceedings. Such reframing does not
prevent the government from effectuating the child’s return if the child is not eligible to remain
in the United States and can be safely repatriated to home country, as discussed below. But
this change in framing—a change in perspective in which the child becomes the subject of

the proceedings—creates a space in which the adults involved in the case must consistently
consider the abilities and the needs of the child facing removal.

To counter the inhibiting effects of a formal courtroom, proceedings
for children would happen in a non-adversarial and less hierarchical
environment. ldeally this would not even be a courtroom, but rather a
child-friendly environment, with consideration for the type of traumas these
children may have experienced. For example open rooms with windows and a
view of the outside world, so as not to replicate the confinement of a smuggling
vehicle, or a captor’s room. For younger children, objects to draw or play
with may help them to give the necessary information. Concentration is also
affected by development and mental illness (e.g. depression and PTSD reduce
concentration), so the proceedings may need to allow for regular breaks.

Dr. Zoe Given-Wilson, Commentary

STAGE 1: PRELIMINARY CONFERENCE

Objective. The purpose of the preliminary conference is to bring together the participants in
the child’s immigration case in a non-adversarial setting, to ensure the child understands the
proceedings and their rights, and to set a timeframe for the child’s case. During the preliminary
conference, the government should provide evidence of its position that the child does not
have permission to be in the United States. The attorney for the child should indicate whether
the child wishes to seek permission to remain in the United States or wishes to return home. If
the child wishes to remain in the United States, the conference participants should identify a
date by which the child’s attorney will submit all applications for relief. That timeframe should
not exceed six months from the date of the preliminary conference.

Logistics. To ensure that the child’s participation in the proceeding does not jeopardize the
child’s safety or well-being by putting the child’s parent, family or caregiver at risk of arrest,
the preliminary conference should take place in a building where the child’s family can enter
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without fear of immigration enforcement. The conference should take place not in a courtroom
but a conference room. Participants will sit around a single table, at the same level. If the child
does not have an interpreter, the court will provide an interpreter for the conference. The
interpreter will interpret the entirety of the conference in the child’s best language, not just the
moments when someone is addressing the child directly.

To initiate a child’s case, the government will schedule a preliminary conference approximately
three months after the child’s placement with a family member. For those children with no
viable family placement, the preliminary conference will take place approximately three
months after their placement in a foster home or group home setting. Consistent with the
stakeholder roles articulated in Section |I:

* The conference will be led by a presiding judge who oversees the case until its
conclusion. The presiding judge will be an immigration judge as that position exists under
immigration law but will have specialized training in working with children and children’s
claims. If immigration judges become independent of the Department of Justice in the
future, the presiding judge should be drawn from this corps of independent judges and
have received training in working with children.s”

* The child will be represented by an attorney, who will meet with child at least once
before the first conference. If the child’s family is unable to retain counsel prior to the
conference, the government will appoint an attorney to represent the child and reset the
preliminary conference so that the child, child’s family and appointed counsel have an
opportunity to meet before the conference.

* The government will be represented by an attorney with
specialized training in working with children and will be part of
a children’s corps of attorneys within the agency seeking the

child’s removal. Principle:
Specialized
* All decisions made as part of the preliminary conference will Training for all

consider the child’s best interests. Even the timing of the Decisionmakers
conference will account for the child’s best interests—for
example, considering whether the child and their family must
travel considerable distance to attend the conference.

* If prior to or during the conference it becomes clear that the child meets one of the
following criterion, the presiding judge shall appoint an independent child advocate to
represent the child’s best interests:

* the child is unable to direct her attorney’s representation by virtue of age
or disability and lacks a parent or legal guardian to speak to the child’s best
interests;

* the child and the parent/legal guardian’s interests conflict (e.g,, the child has
identified the parent or legal guardian as abusive);

* the child’s expressed wishes put her in harm’s way (for example, a child who was
trafficked expresses a wish to return to her trafficker in home country, which may
happen if the child formed a “trauma bond” with her trafficker); or
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* any of the parties to the proceeding express a reasonable concern that the
child’s attorney is representing the interests of a trafficker or smuggler rather
than the child’s interests.

Similar to the appointment of counsel, appointment of an independent child advocate
may require a continuation of the preliminary conference, until the child advocate has
had an opportunity to meet with the child and family.

* Parents, adult family members or caregivers with whom the child lives will be welcomed
into this process, so that they can ensure the child’s communication with their attorney
and ensure the child’s appearance and participation in the process. They will not face a
risk of immigration enforcement for doing so. If the child’s parent is located outside of
the United States or is elsewhere in the United States (including immigration detention),
they will have the opportunity to participate by video or telephone in the preliminary
conference. If the child objects to the participation of a parent or family member,
their counsel will have an opportunity to object; the child advocate will also provide
a recommendation on whether the child’s best interest are served by the parent’s or
family member’s participation and will provide a factual basis for that recommendation.
The presiding judge will determine whether the parent or adult family member may
participate after considering the child’s expressed wishes and best interests.

Safety assessment. At the conference, the presiding judge will have an obligation to inquire
into the child’s safety and well-being, including whether the child has enrolled in school and
has identified health care services if needed. To the extent the judge has concerns about
the child’s safety, the judge can ask the attorney to assist the family in seeking services and/
or appoint a child advocate to the case. If the judge has reason to believe the child is in
immediate danger—for example, that the child is being abused or trafficked—the judge will
make a report both to state child welfare authorities and to the federal agency that released
the child to the family.

Return to Country. If the child wishes to return home at this stage, the child’s attorney should
provide evidence about who will take custody of the child in home country, and whether there
are any immediate risks to the child’s safety upon return. If the judge finds that the child can
be repatriated safely, the judge may enter an order approving the child’s return. The attorney
for the government should provide specific plans for how they will collaborate with the child’s
attorney to agree upon how and when the child will return and what steps will be taken to
ensure the child’s safety in transit and the child’s safe transfer to an appropriate caregiver in
home country.

STAGE 2: CONSOLIDATED, PAPER-BASED APPLICATION(S) FOR PROTECTION AND
SECOND CONFERENCE

At or before the date agreed upon at the preliminary conference, the child’s attorney shall
submit applications for each form of relief the child wishes to pursue and for which the child
can establish prima facie eligibility or make a non-frivolous claim. There will be no prejudice for
seeking multiple forms of relief at the same time so that the child can pursue all forms of relief
for which she is eligible.
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Objective. The purpose of submitting all applications for protection (relief from removal)

via simultaneous submission is to reduce the likelihood that children will have to appear in
different venues at different times to pursue different types of relief, requiring the child to

tell their story multiple times. The Roadmap limits unnecessary testimony and appearances

at adversarial settings through a consolidated process for seeking protection and submitting
required evidence. To the extent that children seek orders in state court that make them
eligible to pursue Special Immigrant Juvenile Status (S1JS), they may be required to participate
in separate proceedings; but review of their subsequent SIJS application will be subject to this
same consolidated review process.

Logistics. This “same time” process is intended to help streamline the case so that children
are not asked to recount past, traumatic events multiple times. The attorney will be able to
identify all possible forms of relief and avoid prolonged processes if one form of relief is denied
and another must be pursued. It will also be beneficial for the presiding judge to have all of
the relevant information about the child in a consolidated file, even if different officials will
ultimately decide eligibility for relief, as the presiding judge will determine whether the child
can safely repatriate if all forms of protection are denied.

e Streamlined, electronic submission. The Roadmap requires the child’s application or
applications for protection to be submitted through an electronic database similar to
the system operated by the federal courts. It anticipates the creation of a new form that
consolidates information relevant to all forms of relief and which eliminates requests
for irrelevant information. To the extent there is a type of relief for which no form exists,
the government should create procedures that allow a child to make a preliminary
application on paper. Once filed, the child (through their attorney), the presiding
judge, the government attorney, and the child advocate would have simultaneous
access to applications or other documents filed in the case. An electronic system will
also allow for electronic routing of files and applications, rather than the costly, time-
consuming and error-prone system of sending a single paper file to different locations
as a case proceeds. Applications for specific types of protection will be routed to the
agency designated to adjudicate those types of claims—and within that agency, to
decisionmakers who have specialized training in reviewing and adjudicating children’s
claims.

* Second conference. Shortly after the submission of the child’s application(s) for
protection from removal, the parties will reconvene with the presiding judge. This second
conference provides another opportunity for the immigration judge to “lay eyes” on the
child, to familiarize themselves with the child’s case, and confirm that the child is living in
a safe environment while the case proceeds. Additionally, the parties will confirm which
applications were submitted and identify any issues that might impact adjudication of
those applications. Finally, if the child’s attorney was unable to submit any good-faith
applications for protection, the proceeding will be an opportunity to schedule the “safe
repatriation” hearing outlined below.

Role of parent when child seeks protection. Consistent with the role for parents contemplated
earlier in this report, parents will be welcome participants in the process of seeking protection
absent a demonstration that parents’ interests conflict with those of their child. If a child seeks
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protection but a parent in home country wishes for the child to be returned, the child will have
an opportunity to proceed with the request for protection, both to ensure the child’s right to
nonrefoulement under the Refugee Convention and the child’s right to safety. The parent(s)
will nevertheless be able to be present for the child’s hearing absent an order of protection

or an order terminating parental rights from a family court and will be provided with legal
representation to ensure consideration of the parents’ interests.

STAGE 3: GOVERNMENT REVIEW OF AND RESPONSE TO CHILD’S APPLICATION

The attorney’s submission of a child’s application(s) for protection will trigger a reasonable
but limited window for each agency responsible for adjudicating a petition to: (1) grant the
petition; (2) submit a request for additional evidence or testimony; or (3) deny the petition
outright.

Objective. Simultaneous review of the child’s application by government officials with
expertise in that type of claim will result in determinations by each agency, or requests for
additional information, within the same timeframe, so that the child’s case can be completed
within a reasonable period, ending prolonged periods of uncertainty for children whose health
and development benefit from stability and permanency.

Logistics. Upon submission of the child’s consolidated application for protection, the
application will be sent (via the electronic filing system; or in the absence of such a system,
by the presiding judge) directly to each agency with authority over the type of claim filed by
the child’s attorney. The agency reviewing most claims filed by children is U.S. Citizenship
and Immigration Services (USCIS). Within USCIS, different offices are designated to

review specific types of claims, from the asylum office to the office reviewing claims for
T-nonimmigrant status. An electronic filing system would ensure automatic transmission of
the application and any supporting documents to each appropriate decision-making agency,
though this can also be done with paper-based applications. Each agency will be able to
engage in simultaneous review of the child’s file and would have three months to review the
child’s petition and grant or deny protection or determine if more information or an interview
of the child is necessary to make a final decision.

Multiple decisionmakers. Participants at the Chicago Symposium considered the merits of
having a single adjudicator for all of the claims a child might bring, or multiple adjudicators
specific to each claim brought by a child. Some worried that a single adjudicator’s bias about
one aspect of the case might affect the adjudicator’s attitude toward all claims made by the
child. But a system in which claims are adjudicated by separate agencies or sub-agencies
carries its own challenges—particularly those involving timing and the possibility of unduly
repetitive and potentially harmful questioning of the child.

Ultimately, the Roadmap offers a hybrid system: one in which specific claims for protection are
evaluated by agencies with expertise in that issue (e.g,, trafficking, asylum) and special training
in evaluating children’s claims, but where a single, presiding judge coordinates the process of
gathering additional information. This synchronous adjudication forecloses the possibility that
one agency would grant protection after a different agency had ordered the child returned to



home country. Moreover, in this hybrid system, the ultimate decision to repatriate a child if
the child’s claims for protection fail remains with the presiding judge, who only turns to that
issue after the specialized decisionmakers complete their evaluation of the child’s claims for
protection or upon the child’s request to return to home country.

STAGE FOUR: FURTHER INQUIRY

The Roadmap anticipates that some of the specialized decisionmakers will seek an
opportunity to ask clarifying questions of the child or the child’s attorney, or would wish to
evaluate the child’s credibility, taking into account the child’s age, stage of development,
history of trauma, language and communication skills, and cultural background. For this
reason, the Roadmap provides an opportunity for each agency to request additional evidence
or testimony in a streamlined, trauma-minimizing and developmentally appropriate manner.

Objective. This stage was created to provide decisionmakers with an opportunity to question
the child directly—but only when necessary. As a result, fewer children will be subjected to
interviews about past traumatic experiences. Currently, they may be asked to testify or provide
an affidavit for each form of protection for which they apply; and even if they are granted
protection, they may be re-interviewed when they petition to adjust their status to that of
lawful permanent resident. In this new system, the questions that may relate to more than one
form of relief will be channeled through a single interviewer in a forum intended to provide the
child with a non-threatening, less adversarial and developmentally appropriate format.

Logistics.

* Timing: At the conclusion of the three months preliminary adjudication window, the
presiding judge will gather the parties together to review the decisions of the one or
more agencies that evaluated the child’s paper-based petition. If any of those agencies
request further information, they will set forth specific questions for the child or
other witnesses. The presiding judge will set out a schedule for the child’s attorney to
provide this information. If any of that information is required directly from the child
via testimony, the presiding judge will set a date for the child to be interviewed on
these issues. At an agreed-upon date but within 9o days of the end of the preliminary
adjudication window, the interview will take place before the presiding judge. The
government attorney participating in the case from the outset will be responsible for
consolidating the questions and interviewing the child in a child-appropriate manner
informed by principles of child welfare, child development and the impact of trauma on
children. At the conclusion of the interview, the presiding judge will ensure transcripts
are forwarded to any decisionmaker that was unable to make a final decision without
more information. Each decisionmaker will render a final decision within three months
(90 days) of the interview.

¢ Consolidated, CAC-like interview. One risk of the multi-decisionmaker framework
established above is the possibility that each decisionmaker would need additional
information from the child. In responding to this challenge, participants in the Chicago
Symposium drew upon the model created by many state Child Advocacy Centers, in
which a single expert interviews a child in order to address issues raised by a variety
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of interested stakeholders—from law enforcement officials who view the child as a
victim-witness to state prosecutors evaluating whether to pursue a criminal case.™ In
the Roadmap, the interviewing responsibility falls to the government attorney who was
appointed to the case at the start, and who would have participated in the conferences
and had access to the petition(s) submitted by the child’s counsel. As noted earlier,
these government attorneys will belong to a specialized “children’s corps” within the
immigration agency and will have specialized training in interviewing and evaluating
children. They will carry the burden of synthesizing questions from the adjudicating
agencies to ensure a single interview of the child. The child will have the benefit of an
attorney and a presiding judge, and in some cases an independent child advocate, who
will be familiar with the full scope of the child’s protection claims (having reviewed all
claims upon their submission) and who will therefore be better positioned to protect
the child’s rights and ensure that the questioning occurs in a manner that accounts for
the child’s best interests. Much like a Child Advocacy Center, where the goal is truth-
finding, these interviews should take place in a non-adversarial environment such as the
conference setting where the child will have previously met with the presiding judge and
the government attorney.

Asylum for children. Pursuant to the Trafficking Victims Protection Reauthorization Act, the
asylum office has initial jurisdiction of asylum claims submitted by unaccompanied children.
The Roadmap is not limited, however, to unaccompanied children. Its processes apply to all

children. Consistent with the TVPRA, the Roadmap contemplates adjudication of all children’s

asylum claims by asylum officers in a non-adversarial setting, instead of an adversarial
immigration courtroom.

STAGE FIVE: DETERMINATION OF ELIGIBILITY

Objective. Children will receive a timely determination of all of their claims, allowing them to
achieve permanency or to move to a determination of whether they can safely repatriate to
their country of origin.

Logistics. If the child is granted a form of protection, the government will end its efforts to
secure the child’s removal to home country. Some forms of protection are temporary in
nature; they can become permanent only through a subsequent application. For example, a
grant of T-nonimmigrant status (based on trafficking) provides temporary relief and enables
the recipient to eventually apply for lawful permanent resident status. In such cases, the
government will end its effort to secure the child’s removal as soon as the child obtains

the temporary form of relief. The government will also develop a process for the child to
immediately apply for permanent status, which will require amendment of current laws
which limit the number of people who can receive certain benefits and forms of protection.
If the child fails to apply for the permanent protection and the temporary status expires, the
government may re-open the child’s removal case. The Roadmap anticipates, however, that
the guarantee of counsel for children will increase the likelihood that children will seek and
secure permanent protection (lawful permanent resident status) based on an initial grant of
temporary protection.
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If the child is denied protection and counsel believes the denial was wrongly decided, the
child’s counsel may appeal the decision. But rather than a traditional review by the BIA or
AAQ, the child’s appeal will be heard by a panel of independent judges. Those judges may be
drawn from the BIA or AAQO, but they will have specialized training in children’s protection
claims. They will be required to issue an opinion discussing the child’s claim(s) and the
government’s decision(s) and determining whether any claim was improperly denied. If any
claim was improperly denied, the panel of independent judges can reverse the denial or
remand the case back to the respective agency or agencies for further consideration. If the
denials are upheld, the child’s case will progress to stage six (safe repatriation determination)
though the child will not be precluded from other means of appeal that exist for adults, such as
an appeal to the federal Circuit Courts of Appeals.

D. Safe Repatriation Determination and Best Interests Protective Status

If the child fails to secure a grant of protection and exhausts all appeals, the focus of the case
will immediately shift to whether the child can be repatriated safely.

Currently, when a child fails to win a grant of protection, an
immigration court will order the child removed, because that
system focuses entirely on whether the child has met the criteria
to remain in the United States. It does not consider whether the
child will be safe upon return. Even when a child’s application for
protection generates evidence that the child would be in danger
upon return to home country, the child is ordered removed.
Consider a child who fled her country where she’d lived with aunt
who was grooming her for prostitution, and who ran a brothel from
the family home. That child might fail in her petition for asylum,
for example by failing to prove that prostitution rises to the level of
persecution, or by failing to establish a nexus between prostitution and one of the five grounds
for asylum (race, religion, national origin, political opinion or membership in a particular social

group).

Principle:
No Unsafe

Repatriation of
Children

While federal law currently calls for the safe repatriation of children, there are no processes in
place to ensure through fact-finding and a determination made by an independent adjudicator
that when the child returns they will be safe. In the case above, the immigration judge might
find that the child does not qualify for asylum but might be deeply concerned about sending
the child back to home country where the aunt was the only available guardian for the child.
Nevertheless, in the current system the most the immigration judge can do is to close the
child’s immigration case before the court; today, as a result of policies implemented by the
Attorney General, immigration judges nearly always order the child removed, even if other
forms of relief remain pending before agencies outside of the immigration court. Judges
focused solely on determining whether the child applicant proved her case, or who see no
distinction between children and adults, would and do order the child removed after denying
the child’s application for asylum, or when the child fails to demonstrate eligibility to remain—
even if the child has an application for protection still pending before another agency.
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Objective. At the safe repatriation determination, the burden shifts to the government to
provide sufficient, case-specific evidence that the child will be safe upon return to home
country. Evidence could include testimony or affidavits that there is a parent or legal guardian
in home country both available and willing to take custody of child and to meet the child’s
needs. If the child provided evidence that she would be unsafe in her country as part of

her application(s) for protection, the government will have to provide evidence of either
changed circumstances or of feasible steps that would protect the child upon return. Absent
a determination that the child can safely repatriate, the child will be granted protective status.
This protective status, based on the child’s best interests, permits the child to remain in the
United States until adulthood (age 21).

Logistics.
* Government’s Case. The government will have three months after Stage Five of the
determination of eligibility to secure information and evidence that the child could be
safely repatriated. The government will have the ability to collaborate with child welfare

officials in the child’s country of origin or consular officials to develop a safety plan for
the child.

» Safe Repatriation Conference. The government will present its evidence of safe
repatriation at a final “Safe Repatriation Conference” before the same presiding judge
who oversaw the child’s immigration case from the start, and who will be familiar with
the claims raised and evidence presented by the child’s attorney as part of the child’s
application(s) for protection. The continuity of the presiding judge is critical to the case.
Although the presiding judge will not have adjudicated the child’s independent claims
for protection, that judge will be familiar with the child’s claims as well as the child’s
present circumstances and will be able to take all relevant information into account
in determining whether the child can be safely repatriated. The presiding judge must
find clear and convincing evidence that the child can safely repatriate before ordering
removal. Just as the government had an opportunity to challenge or rebut evidence
provided by the child during the child’s petition for protection, the child through her
attorney will have an opportunity to challenge or rebut the government’s evidence
that the child can repatriate safely. The independent child advocate will also provide
a recommendation as to whether repatriation is in the child’s best interests. At the
conclusion of the conference, the judge will issue a determination as to whether the
child can repatriate.

* Safe Repatriation Safety Plan. If the presiding judge determines that the child can safely
repatriate, the judge will establish or approve a safety plan setting forth the conditions
under which the child will return. The attorney for the government will be obligated to
ensure that each government agency involved in the child’s repatriation complies with
the conditions of the safety plan.
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Unsafe Conditions for Child’s Return: Best Interests Protective Status. If the presiding judge
determines that the child cannot safely repatriate, the child will be granted permission to
remain in the United States until the age of 21, through a grant of protective status based on
the child’s best interests.

“Best interests protective status” reflects the premise that children
and young people who are not yet adults should not be returned

to, or placed in, unsafe situations.” As noted earlier, research has Principle:
demonstrated that the human brain continues to mature through Childhood
an individual’s mid-20’s. During this time, children continue to Continues
mature physically, emotionally, and intellectually. Therefore, prior to to Age 21

the age of 21, children and youth will not be returned to situations
that would endanger their lives and ability to reach adulthood safely.

Certain benefits will attach to a grant of protective status to facilitate the child’s safe, healthy,
and meaningful development.

* No removal: While the child has best interests protective status, immigration officials
cannot return the child to home country or remove the child from the United States.

*  Work authorization: Children granted best interests protective status will be eligible to
work, in a manner consistent with state child welfare law.

* Admission for purposes of adjustment: Children granted best interests protective status
will be deemed “admitted,” so that if they become eligible to adjust their status to that
of lawful permanent resident through another mechanism, they will not be barred from
doing so because of the manner of their entry.

At the age of 21, some young adults may seek return to their country of origin, particularly if
some of the root causes that drove their flight or migration have been addressed. But a prior
grant of best interests protective status will provide protection against automatic removal
(deportation) upon the child reaching the age of majority. Specifically, if the government seeks
to remove (deport) an adult who was previously granted best interests protective status, the
adult will have an opportunity to present evidence that return would pose a threat to their
safety, to file a petition for a benefit for which they are eligible, or to seek the government’s
exercise of discretion so that they may remain in the United States. For some young adults,
time spent in the United States may make them a particular target for persecution or other
violence should they return to their home country. Whether or not they pursued asylum or
another form of protection as a child, they will have an opportunity to do so prior to removal
as an adult, under the system that exists for adults, but absent time restriction imposed

on other adults, such as the current, one-year-window for applying for asylum. Some may

be eligible to adjust their status based on marriage to a citizen or will be eligible to request
cancellation of removal based on a qualifying family member. Alternatively, for young adults
previously granted protective status, the equities they develop during their time in the United
States—including attending school, graduating, obtaining a G.E.D., working or volunteering,
and establishing family, community or religious ties—will be considered by the government

in exercising its discretion to allow these young adults to remain permanently in the United
States.
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The Roadmap does not create a new path to permanency for adults. Instead, on reaching
adulthood, young people would have an opportunity to request that immigration authorities
exercise their discretion to permit them to remain in the United states if their circumstances
merit that protection. This presumes, of course, that our system has returned to one in which
immigrants seeking protection or with longstanding ties to or contributions to the country
may seek the reasonable exercise of discretion by government officials. While the outcome
of this process might ultimately result in the removal of an adult from the United States after
spending considerable time here, it would happen because removal at an earlier time would
have put a child directly in harm’s way.

System reform doesn’t happen overnight. Our proposed Roadmap for children’s immigration
proceedings will require significant changes in law, regulation, and policies; and everyone with
responsibility for immigrant children will need to change their practice. Today, at the time of
publication, children are subject to such horrendous policies—family separation, deportations
to known danger, banishment after an entire childhood lived in the United States—that
focusing on a new system developed with bipartisan consensus might seem a fool’s errand. But
the work of undoing these cruel practices is different from that of imagining, and creating, a
system in which children are cared for because they are children. To push the pendulum away
from policies grounded in racism, classism, and cruelty, we need a commitment to wholesale
change. But we do not need to start from scratch. There are such valuable lessons to learn
from other movements for reform. That is what we have attempted to capture here. We hope
the Roadmap inspires further dialogue, engagement, and a commitment to the hard work of
creating the system that children deserve.
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An Imagined Immigration System

Dr. Zoe Given-Wilson

‘Reimagining Children’s Immigration Proceedings’ inspires us to open our minds. It invites us
to think beyond the constraints of tradition, funding and resource limits, human errors and
judgements, public attitudes, and to start anew. Perhaps we can learn from the children who
are at the centre of these proceedings by considering, who they are, what they have been
through, and how this affects legal proceedings, and emerge with a fairer immigration system.

Imagine Carlos, a fifteen-year-old boy, who arrives alone in the United States of America
(USA) from Honduras, seeking a safer life. To gain this safety he must attend a number of
different court hearings to determine, first that he is indeed an ‘alien child’, and then provide
an account of the atrocities he has experienced in order to convince the officials at the
Department of Homeland Security that he should be granted some protection, and not be
deported.

Carlos has experienced several traumas, such as witnessing extreme gang violence in his

home country, being sexually assaulted during his journey to the USA, and being treated with
suspicion, prejudice and hostility since arriving in the USA. These experiences have left him
with symptoms of post-traumatic stress disorder and a deep lack of trust in adults including
officials. Carlos is told he has the right to legal protection, but he cannot afford a lawyer and he
does not know where to ask for help. As a result, Carlos goes alone to a series of interviews with
government departments, including Homeland Security and Health and Social Services. He
attends a court hearing where he does not understand much of what is happening, but at the
end it is decided that he is an ‘alien’. While Carlos is considered an ‘alien’ by the government, in
turn he finds the new culture of legal talk and government involvement in his life very alien.

Legal proceedings continue, as now he has to prove that he should not be deported. He isn’t
clear what he needs to say to prove this — but he does know one thing for certain he is terrified
to return to Honduras. Carlos tells different people different things, depending on what and
how he is asked. Carlos tries to give the answers he thinks people want to hear, which results in
inconsistencies and omissions. It is decided that this ‘alien’ child’s story has too many gaps, isn’t
consistent and therefore does not support his claim that he needs protection. Carlos’ request
for protection is refused and he is returned to violence and persecution in his home country.

At the symposium Reimagining children’s immigration proceedings held by the Young Center
in September 2016 experts from immigration, child protection and juvenile justice contrasted
and compared systems. While there are many differences across these areas, they all have
vulnerable children at the centre of then. Children who don’t always have the psychological
maturity, the good health, education, skills, or the support to navigate the legal system or be
adequately protected. With this in mind we need to re-imagine an immigration system which
recognises how exposed these children are, and how making adjustments and providing
advocacy, will offer protection.
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Let us imagine immigration proceedings which could support someone like Carlos to achieve a
fairer decision. Such proceedings would be organised in a holistic way that takes into account
children’s needs and capacities, including their developmental stage, the limitations of their
memory and their mental health. By putting the child’s needs and capacity at the centre of
immigration proceedings system, it is likely better evidence will come to light and consequently
higher quality decisions about each child’s need for protection could be made (UNHCR, The
Heart of the Matter, 2014).

Typically, there is little objective evidence in asylum cases and so the child’s story of what they
experienced becomes the central evidence. To judge whether someone does indeed have a
well-founded fear of persecution, the decision is often based on a judgement of the child’s
story: Do they seem genuinely traumatised¢ Does this child’s story have enough detail to seem
credible? So, the child just needs to tell their story, the judge listens, makes a rational decision.
Simple?

It is not so simple. The story the child tells will depend on who and how they are asked. There
are a number of layers to this way of proceeding which disadvantage the child. For example

if the interrogator does not ask many questions or gives non-verbal messages that they are
disinterested it might inhibit the child from disclosing relevant information, which means their
case may not seem detailed enough and may prevent a judge from making a well-informed
decision. Given the permission to reimagine, the following are suggestions for how we might
reinvent the immigration process to free ourselves from these barriers and allow for a fairer
immigration system.

The UNHCR recommends that a child is considered a child first, and asylum seeker second,
and that their developmental maturity should be taken into account (UNHCR, 2006). An
immigration system should take into account a child’s developmental stage and recognise that
the maturity of a 12-year-old is vastly different that of a 17-year-old, which is different again

to that of a 26 year-old. These differences may affect the child’s ability to understand legal
proceedings or grasp another person’s perspective - for example what a judge expects of them
in a courtroom, or how their demeanour may be interpreted by others.

To counter the inhibiting effects of a formal courtroom, proceedings for children would
happen in a non-adversarial and less hierarchical environment. Ideally this would not even be a
courtroom, but rather a child-friendly environment, with consideration for the type of traumas
these children may have experienced. For example, open rooms with windows and a view of
the outside world, so as not to replicate the confinement of a smuggling vehicle, or a captor’s
room. For younger children, objects to draw or play with may help them to give the necessary
information. Concentration is also affected by development and mental illness (e.g. depression
and PTSD reduce concentration), so the proceedings may need to allow for regular breaks.

The burden of proof would be shifted towards the decision-maker with less onus placed on the
child. This imagined system would provide optimum opportunity to gather quality information
from the child. It would consider the research on interviewing techniques for children, who are
nearly always in a less powerful position than those interviewing them. For example, we know
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that children need more prompts to access details of their memories - particularly if they are
traumatised or depressed. Children are also sensitive to an interviewer’s demeanour and may
interpret even a neutral manner as threatening, and so disclose less.

There is also a high level of psychological need among asylum seeking children. The horrifying
events these children have experienced may leave them traumatised and/or depressed. Post-
traumatic stress disorder and depression are the most common problems affecting between
25% and 75% of asylum-seeking youth (Fazel, Reed, Panter-Brick, & Stein, 2012; Hodes et al.,
2008). This is of concern, not only because it indicates the high level of need these children
have, but also because it reveals the impact mental illness is likely to have on their capacity to
engage adequately with immigration legal proceedings.

Unaccompanied alien children (UAC) who are depressed or traumatised are unlikely to be
able to give neat detailed accounts of the horrors they have experienced, or even details of
everyday life. Owing to what is called an ‘overgeneral memory style’ many people who are
depressed and/or have PTSD cannot access specific details of past experiences. This means
their accounts may sound superficial, or incomplete, or unlikely and may lead decision makers
to judge their stories as lacking credibility (Brennen et al, 2010; Spinhoven et al, 2006).

Culture can also shape how and what is remembered or forgotten. People from a culture that
values collectivist experience and social norms are more likely to report memory in a way
that reflects this. In contrast, in an individualistic culture, like the USA, people recall their
experiences with more focus on individual actions, experiences and agency. An immigration
system which acknowledges cultural differences and provides training for decision-makers on
these differences - how people remember and tell their stories - would considerably reduce
erroneous assumptions -that because an account seems to lack the individual detail an
American would expect, it is false.

Children who are younger, or have poorer memory, or are anxious, are more likely to answer
with what they think the interviewer wants to hear. All, or any, of these factors can lead to a
child’s story being judged as lacking credibility. So judges and decision-makers would be trained
to understand this research, and to allow for how interviews were conducted and take into
account these issues, before making a decision.

Many UAC have witnessed atrocities, been exploited, and have been separated from those
who cared for them and who they trusted. These experiences can lead to difficulties trusting
others and mean that UACs may not disclose information that is key to supporting their
immigration proceedings. Therefore, time should be spent building rapport with children and
supporting them to provide a full account. Ideally every UAC child would have equal access to
a legal representative without any cost to the child. Their representative would have the time to
establish trust, aid disclosure and guide them through the immigration process, while offering
expert advice.
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There would be recognition of and allowance for the impact mental illness has on child
asylum-seekers both in interviews as well as general functioning. Research indicates that
traumatised people need to be ‘stabilised’ before they can confront details of their experiences
or make plans for their future. This need would be prioritised, as opposed to emphasis on rapid
processing to reduce burden on the government resources.

An imagined immigration system. A new system would recognise that while assessment of
eligibility for state protection is needed, it will take a holistic approach to gathering facts and
decision-making which places the child at the centre of the process. This system would take
into account the vulnerability of the child and be structured in a developmentally sensitive
way. It would also offer equal opportunity for free legal representation. Education and training
would be available for decision-makers so they had the skills and knowledge to weigh up the
facts in light of what we know about disclosure, memory and interviewing. This would all

lead to an immigration system which offered a fairer process in establishing a child’s need for
refugee protection.
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My Experience as an Unaccompanied
Child in Government Custody

Elvis Garcia Callejas

The arrival of unaccompanied children from Central America to the United States is not a new
phenomenon. Children have been fleeing from Central America for many years. They come to
the United States for many different reasons, including seeking protection, a better future, and
reunification with family members. Often kids do not know what to expect when entering the
United States and some find it difficult to navigate or understand the complex U.S. immigration
system. | know this because | first arrived to the United States as an unaccompanied minor
from Honduras, in 2005, and experienced this first hand.

In this paper, | will share my personal experience in U.S. immigration custody as a 15-year-old
unaccompanied minor from Honduras. First, | will describe the experience of arriving to the
United States as an unaccompanied minor and searching for assistance. Second, | will describe
my experience in the U.S. immigration system, which, from start to finish, involved three
different federal agencies. Finally, | will comment on how we can improve the treatment of
unaccompanied minors seeking protection in the United States.

. Arriving to the United States as an unaccompanied minor

| first crossed the border undocumented and for this reason | did not want to be detained by
“the migra,” which | now know is called U.S. Custom and Border Protection (CBP). | thought
that if | was apprehended by CBP, | was going to be sent back immediately to Honduras and
this was a risk | was not willing to take. For this reason, | did everything | could to try to not get
caught and | was successful in entering the United States.

After | entered the United States, | was alone. | did not have family or money to support myself.
As aresult, | began to look for a place where | could find food and shelter. | went to a homeless
shelter in El Paso, Texas, and they were able to put me in contact with Annunciation House, a
shelter that welcomes immigrants and refugees. | lived in Annunciation House for a year and a
half. | was treated very well in Annunciation House, but for a child alone living in a shelter was
very difficult.

During my time at Annunciation House, | met the family of one of the volunteers at the shelter
at that time, Katie. Her family learned about my situation and they wanted to help and care

for me. The family offered to help me obtain Special Immigrant Juvenile Visa (S1JS). They
explained that if it was approved, | would be able to stay in the United States and live with them
in Chicago, lllinois. | accepted their offer. However, the approval process for SIJS took a really
long time. While the application was pending, | continued to live at Annunciation House. After
over a year of waiting, | became really homesick. | missed my family in Honduras, and | became
discouraged because, being an undocumented minor, | could not work.

Gradually, as | became more and more homesick, | became depressed. | began to feel that |

73



should give up on my plans for living in the United States legally and just go back to Honduras
to be with my family. | thought that although life was very difficult in Honduras, at least |
could be close to my mother and my siblings. So, one afternoon | went to a park in El Paso
and found a Border Patrol agent. | told the officer that | was undocumented and asked if he
could send me back to my country. The officer got out of his vehicle, opened the back doors,
and he instructed me to get in. As soon as | got in the Border Patrol vehicle | started asking
myself, “What have | done? Why did | turn myself in?” | realized that it was too late to change
my decision and | was now going to be sent back to Honduras. What is clear to me now with
the benefit of hindsight is how difficult it was to be an unaccompanied minor living in the
United States without the care of a family, and that my desperation resulted in my making an
impulsive, bad decision to turn myself in to CBP.

[I. My experience in U.S. immigration custody

Once | was apprehended by CBP, | was put in a room with cement walls. There was a cement
bench attached to the wall at a 90° angle and an aluminum toilet across from the bench. One
of the walls had a big glass window where | could see CBP officers walking from one place to
another inside the facility. This facility was very cold | was shivering and they did not give me
anything to cover myself. There was no privacy, because the toilet did not have doors and the
officers could see if you were using it. | was held there for about ten hours and then an officer
came and took me for an interview. He was standing in front of a white computer as | stood
across from him. He asked me a lot of questions for about twenty minutes. | was very confused
because the officer was a little rude, and | felt as if he was interrogating me. Then he took me
to a fingerprint scanner, and he took my fingerprints and a photo of me.

After the interview, the officer asked me to sign a document, but | did not sign it because
during my time living in El Paso | had been advised not to sign any documents given to me

by CBP. After my interview the officer brought me to another cell which look like a box made
out iron wire fencing, with an aluminum bench in the middle. As | sat there an officer brought
me a small juice and a small cold burrito. After two hours another CBP officer came and put
handcuffs on me, which made me feel humiliated. | had never been in handcuffs in my life and
| felt like | was a criminal. The officer took me to one of the nearby ORR facilities in El Paso.

| arrived at the facility at about 5:00 AM in the morning. The staff at the facility asked me
some questions and then | was brought to a bedroom. This facility was a lot nicer then the
“ice boxes” of the earlier facility. It looked a lot like a dormitory, but with a several cameras
and people sitting outside the bedrooms. | was very tired because | had not been able to sleep
while | was in CBP custody since it was very cold, and moving from one place to another did
not help. | was also very scared because | did not know what CBP was going to do with me.
Soon | fell asleep in one of the two beds in the bedroom and a staff member came to wake
me up in the morning. She took me to a room that had clothes and ask me choose a couple of
t-shirts and some shorts. She gave me long white socks, underwear, and a pair of blue shoes
similar to the ones prisoners use in jail. The lady showed me the way to the bathroom and told
me that | needed to take a shower. She gave me lice shampoo, and she ask me to use it when

| took my shower. After showering, the lady took my personal belongings and told me that
someone would return them to me when | left the facility. Next, | was taken to another room
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where another lady asked me more questions and explained to me the rules of the facility. She
brought me to the same bedroom where | had slept earlier and told me to stay there. | was in
this bedroom for seven days.

During this time | was considered to be in quarantine, and could not leave the room except to
use the bathroom. | had to call one of the staff members to escort me to the bathroom. | could
not talk to the other kids in the rooms because the staff would yell at us to stop talking to each
other. Those seven days felt like an eternity, | cried a lot, | was very sad, and very bored. | had
never been in a same room for such a long time. | remember seeing through a small window the
other kids who were not in quarantine playing and | wanted to go out and play with them, or

at least get some sun. | would ask the staff if could go out to play with the rest of kids, but they
told me that | could not until | completed all of my vaccinations.

After seven days, | was transferred to be with the rest of the kids who were not in quarantine.
This was much better because | was sharing my room with two other kids and | could attend
school. During breaks | could watch TV or play with the rest of the kids. This shelter had about
100 kids, boys and girls, of all ages. | met a lot kids from Honduras, Guatemala, El Salvador, and
Nicaragua, as well as some from Ecuador, Peru, Argentina, and Mexico. We all had different
stories, but we were there for the same reason, we were underage and undocumented.
Although we were in a safe place, many of us were unhappy being in detention.

We were allowed to make one or two telephone calls per week. | would call my family in
Honduras, and my new American family in the United States whom | had met while | living in
Annunciation House. | asked them to do everything they could to get me out of the facility as
soon as possible. | was treated well by the staff at this facility, however, | found it very difficult
to handle having so many restrictions. | did not like that a staff member would tell me when to
go to bed, when to wake up, and when to take a shower. | did not like that we had to form a line
every time we were going to engage in an activity, and | had to ask a staff to escort me every
time | had to use the bathroom. | was never alone, there was someone with me all the time.

| was very confused about the process regarding how the government decided who could

be reunified with their family members, who had to stay in detention, and who had to be
deported. | learned that if you turn eighteen in the facility, the government could take you to
an adult detention. One of the kids who had been in custody for six months was taken to adult
detention because he turned eighteen years old. | was very sad and scared for him when they
took him. | was also afraid that the same thing could happen to me. There were two girls from
Mexico that have been living in that facility for two years. | did not know why they were in the
facility for such a long time or what was holding up a change in their situation. | only knew that
they did not want to be sent back to Mexico.

After several weeks at the facility, | met with a woman who interviewed me again. She told

me that she felt | would be able to stay in the United States. She also told me that while in
detention | would need to meet with an Immigration Judge and instructed me to ask the judge
for more time to resolve my case. This same person asked me if | knew anyone in the United
States who was willing to sponsor me, | told her about my American family and how they

had already started the application process for me to live with them. This is how | began my
reunification process to live with my American family in Chicago.
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| had my first immigration hearing while | was still in ORR with a group of other kids. | did not
understand at the time why we had to see the judge; | only knew that | needed to ask the judge
for more time so | could go live with my American family. | had my immigration hearing in a
very formal setting room, there were three people (a Judge, a clerk, and an interpreter) from
the Executive Office of Immigration Review (EOIR), one person from ICE (a government
attorney whose job is to deport people), and the rest of kids. None us had an attorney.

| waited as the judge called us up one by one, until it was my turn to meet with her. The judge
spoke to me in English using the interpreter, but it was hard for me to understand. The judge
asked me if | needed more time to figure out my case and | responded yes, | did. She approved
an extension and scheduled a follow up court hearing date. At the follow up hearing the judge
placed me in the temporary custody of my American family while my immigration proceedings
continued and agreed to the transfer of my case to the Chicago immigration court. After
staying in the facility for forty nine days | was finally unified with my new American family who
brought me to their home in Chicago. My experience highlights that the involvement of several
different government agencies in the detention and immigration process can be very confusing
for children to understand. Although my experience ended with a very positive outcome, | was
continually confused as to what was happening and why, and at the time, | thought everyone
was working against me.

[1l. Recommendations for changes to the detention of unaccompanied children

As a former unaccompanied minor, | personally understand some of the challenges children
face while they are in the custody of government agencies such as CBP and ORR. It is difficult
for children to understand where they are in the process of seeking protection, and whether
they will be deported or get some type of protection in the United States. | believe that
children should never be put in the custody of CBP and instead they should go directly to the
custody of ORR. CBP custody was very difficult for me emotionally. The officers were not
friendly and they did not appear to have been trained in how to handle cases of children. | was
put in handcuffs when | was transferred from CBP to ORR, which made me feel humiliated.

| felt as if | was treated like a criminal. The officer was rude when interviewing me. | felt as if |
was being interrogated. It is also clear that the CBP detention facilities are not an appropriate
place to deal with children. These facilities are so cold that we called them “ice boxes”. They

do not feed people adequately, and the food provided during my experience was frozen. These
facilities have the look and feel of a jail rather than a processing center. Moreover, | believe the
children should have the right to have an attorney present when they are interacting with a CBP
officer or any time that children are ask to signed any legal document. | was given a document
written in English to sign which was very difficult for me to understand. Many of those crossing
the border are young children who often do not know how to read. Many speak only indigenous
languages, which make it more difficult to communicate with the CBP officers or to understand
legal documents. Consequently, | reiterate my strong recommendation that unaccompanied
minors should not have contact with CBP, but rather, should go straight to the custody of ORR.

In addition, | believe unaccompanied minors should spend the least amount of time as possible

in the custody ORR. It is very difficult for children to be in ORR custody. It is difficult to have
people who are monitoring every movement you make. | was followed every time | went to the
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bathroom, when | woke up, when | went to bed, when | was in school, and even when | was
playing with the other kids. | could not even shake hands with the other children, because |
could get in trouble. | knew that if | did something “wrong” or did something that look “bad”, |
could get in trouble, so | tried to not do anything out of the ordinary to avoid getting in trouble.

There is no place like a home environment with family members, or having freedom. When
kids spend too much time in ORR custody, they sometimes begin to act out and make bad
decisions out of the frustration the results for been detained for a long time. | remember while
in ORR thinking | might request voluntary departure, because | could no longer handle been

in detention. Candidly, | also considered trying to escape from ORR custody because | was

so tired and frustrated of being there. At night, | frequently cried along with my friends (other
unaccompanied minors) because we were really sad and homesick after being in detention for
so long. | recommend that children should be reunified with their family members as soon as
possible. If they do not have family members in the United States they should be transferred to
long time foster care, or be repatriated to their home country, but only if it is safe to do so.

My interaction with the Immigration Court system was less stressful. This may have been
because | did not realize at the time that my staying in the United States depended on the
outcome of the immigration court hearings, or because | had an attorney and an amazing
family who spoke on my behalf. | remember going to immigration court while | was in

ORR custody, but not understanding the roles each person played or the importance of

that immigration hearing. After, | was united with my American family | only had to go to
immigration court twice. | believe the judge may have waived some of my appearances
because she did not want me to miss school. | met with my attorney, Claudia Valenzuela, a
couple of times so she could learn more about my case and present it properly to the judge, so
| would not be deported. | remember Claudia explaining the entire process, including specific
details regarding the immigration court building, how we were going to go through security with
metal detectors, and assuring me not to be nervous. She explained the role of the immigration
judge and the role of the immigration chief counsel who represents the government. The first
court appearance was very easy; the judge only asked me a few questions. About six months
later | went to see the judge again. At that time she asked me more questions about myself and
my American family. The chief counsel then asked me questions, and asked me to promise
that | was going to be a good individual in the community, to which | agreed. | really believe
that my experience with the Immigration Court was not representative of the experience for
many unaccompanied minors today. | was lucky that | had an American family and an attorney
who helped me navigate the immigration systems even when | did not realize their importance.
| am sure that my experience would have been more negative if | had not had that support. |
hope that with this description of my experience people can understand the challenges and the
confusion children face when they enter the immigration system, and how complicated it can
seem if you do not have the support of a family and an attorney.

In conclusion, | can see that there have been improvements to the custody and care of
unaccompanied children since my experience in the system in 2005. However, there is still
great room for improvement. | hope this report will be useful toward improving the treatment
of unaccompanied minors in U.S. custody and improving their access to protection from the
U.S. government during the process.
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Providing Meaningful Representation to
Children in Immigration Proceedings

Martin Guggenheim

| assume was invited to the wonderful event hosted by the Young Center for Immigrant
Children’s Rights with some degree of concern by the hosts. This was, after all, a gathering of
advocates throughout the country to focus on a unifying message that would result in children
being represented in immigration-related proceedings. | am perhaps best known for my
opposition to children having lawyers in a wide variety of proceedings, in contrast with much
of the organized bar and children’s advocates in the United States. I'm on record expressing
my opposition to giving children’s lawyers in many different kinds of proceedings in which they
currently have the right to be represented by a lawyer or a guardian ad litem.

With this in mind, | am pleased to be able to contribute these few remarks in support of

the Young Center’s call for providing meaningful representation to children enmeshed in
immigration-related proceedings. | am an unabashed supporter. | can think of few things less
fair than forcing a child to appear alone and without legal representation before an official
gathering of administrative or judicial officers. | will say a word about its unfairness to the

child shortly. But, first, | want to focus on the substantive principles that drive our national
immigration policy in order to demonstrate that discussing whether someone should be given a
lawyer in a certain kind of proceeding is too abstract an inquiry and, in all events, should never
be the first matter to be considered.

Although it may seem backwards to some, the best way to determine whether children in
immigration proceedings ought to have legal representation is to focus on the substantive
rights children in immigration-related proceedings have. If, for example, there was a rule that all
foreign-born children without legal papers proving their right to be on American soil must be
deported immediately upon being discovered, they would not need lawyers, nor would it make
any sense to ensure that they were represented.

But this doesn’t remotely describe American law with respect to undocumented children
coming to or found living in the United States. Congress, in its wisdom, has enacted laws
designed to protect undocumented children from being removed from the United States in
certain situations. These laws are the result of a considered decision that we want certain
undocumented children to remain in the United States. We want that because of our
commitment to justice and our recognition that too many children were born into dangerous or
unstable settings who may have ended up in this country for compelling, humanitarian reasons
that a just society would want to take into account. We know that many undocumented
children who have made the journey to the United States did so under chillingly dangerous
conditions. Sometimes, these conditions existed in their country of origin. Sometimes, the
dangers were created by their own families - parents, or relatives who have abused them

and gravely endangered their lives or mental health. Other times, the dangers were in their
communities where they were subject to gang activities that threatened their lives. Still other
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times, they were simply the children of parents who were targeted by government as dangerous
or subversive. And there are many more categories of harms to which undocumented children
may have been exposed in their countries of origin.

We also know the journeys they took to reach the United States were themselves fraught with
extraordinary dangers. Children die on these journeys; they sell their bodies to make it to our
border; they risk their lives and their futures. This is well known and serves as the vital backdrop
for all that follows.

Let me be clear to the reader: | am not making any kind of argument about what our
substantive laws involving undocumented children ought to be. | am merely clarifying what our
substantive laws already say All of us should agree on one simple principle: duly enacted laws
should be properly enforced. Everything really important about immigration law and policy
should be focused on the substantive question of what the law and policy should be. That’s
where the action is.

And what we know about this area of the law is that Congress, and the American people, have
been extremely sensitive to the realities of the plight of many undocumented children found

in the United States. It matters greatly to these lawmakers (and voters) who, precisely, these
children are. Why did they come to the United States? What are their stories? Do they deserve
to remain in this country? Or should they be removed and returned to their country of origin?
And all of these questions can be more succinctly reframed as: How can we create a system by
which the results best comport with our substantive goals?

At the heart of the question whether children should be provided with legal representation in
immigration-related proceedings we should all understand that what we are actually asking

is Do we want the substantive laws on immigration to be faithfully carried out. Perhaps some
who oppose legal representation for children in immigration-related proceedings are stealth
opponents of the substantive laws in the field. These opponents must be called out for what
they are. They mean to undermine our laws; they are activists for the subversion of law. Having
lost in the political arena by failing to repeal our laws, they now want to make it unlikely that our
laws will be faithfully enforced. Nothing is more destructive of the rule of law than setting into
motion a deliberate process designed to prevent the law from being properly followed. That is
exactly what some opponents of legal representation for children are up to. They are stealth
opponents of the norms of our society. They mean, quite deliberately, to make it unlikely that
our laws will be enforced. This is an unacceptable way for a just society to operate.

That leads to a simple place: The question whether undocumented children should be
represented in immigration-related proceedings is finally about - only about — whether there

is enough risk that the law will not be properly enforced unless lawyers are included in the
proceedings. The purpose of the proceedings, it must be recalled, is to maximize the likelihood
that the case will be resolved properly. In other words, the proceedings are conducted to
identify those cases in which children who have the substantive right to remain in the United
States will be allowed to remain here and those cases in which children who lack such rights
will, accordingly, be removed. The entire purpose is to get it right. Errors, in either direction,
undermine the rule of law.
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This rather quickly brings us to an easy answer. The question now becomes whether the
substantive law of immigration as it relates to children is sufficiently straightforward to

allow us to confidently conclude that immigration proceedings will reach the correct result
without the benefit of counsel for children. If, for example, current substantive law called for
undocumented children below the age of seven have the right to remain in the United States,
there would rarely be any need for children to be given lawyers. In most cases, a child’s age

is not so difficult to ascertain that we should insist that all children are given a lawyer. We
might agree that some small subset of children might require counsel, but that would be for
the few children who are neither obviously above nor below the age of seven and who are
unable to produce any kind of documentation proving their age. For this very small subset

of children, immigration officials might have to conclude they cannot determine the correct
outcome without providing the child with a lawyer charged with the responsibility of finding
documentation regarding the child’s age or, as a next best procedure, finding a witness who can
testify to the child’s age (perhaps someone who was present when the child was born). Thus,
even the simplest of tests for determining which undocumented children should be removed
might lead to the conclusion that at least some children should be given lawyers.

But anyone even remotely familiar with the laws of immigration as they relate to
undocumented children will immediately agree that the rules are anything but easy or clear.
They are extraordinarily complex. American law allows undocumented children to apply to
remain in the US when they have demonstrated past persecution or a fear of persecution on
account of certain, enumerated grounds; when they have been the victims of certain types

of serious crimes or child trafficking; when they can demonstrate that they were abused,
abandoned or neglected by a parent such that it is not in their best interests to return to their
country of origin; and when they fall within an even larger number of possible categories based
on specially-defined family relationships and circumstances.’

Thus, the only remaining question is whether this extraordinarily complex set of laws is

very likely, or even somewhat likely, to be properly resolved without lawyers for children.

No reasonable student of the field could conclude the answer is “yes.” And once the

answer is “no,” then we should have settled once and for all the question. Asking whether
undocumented children should be given lawyers in immigration-related proceedings is
simply another way of asking whether there is a high likelihood that the proceeding will be
resolved correctly without providing children with lawyers. Children deserve lawyers in these
proceedings because Americans deserve a system of law that will result in the rule of law
prevailing most of the time. We often stress that undocumented children have rights (as the
corollary to the law on undocumented children). And that is, of course, undeniable.

When Congress enacts a law like the Special Immigrant Juvenile Status law, for example, it
creates a legally enforceable right for undocumented children who were victims of abuse
and who do not have safe guardians to whom to turn for their upbringing. But we too often
lose sight of the broader meaning of laws of this kind. They do more than create rights for
undocumented children. They also establish a baseline of values for all Americans. Through
Congress, we create legal norms that have broad meaning even to Americans who are not
recent immigrants and may not even know recent immigrants. They are an important value-
based statement about Americans, the United States, and what we (and it) stand for. But
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they are not platitudes or propaganda. They are vital, substantive principles. And when they
are thwarted or undermined, Americans, and our country, are the losers just as much as the
individual child involved in the proceedings.

Children need lawyers in these proceedings for reasons unrelated to the children themselves.
Lawyers are the oil than runs through the engines of justice to ensure they run smoothly.
They are a vital protector of the rule of law whose faithful adherence is, in turn, essential to all
Americans, whether they are involved in the particular area of the law or not.

And, finally, there is the justification based on the children themselves. For those to care about
children, just imagine how frightening — not to mention Kafkaesque - it must feel to a young
person about to “participate” in a proceeding that will profoundly determine his or her future,
lacking all knowledge of the law and forced to endure going through the proceedings alone
without the assistance of a trained professional committed to helping them know their rights.
Only a cruel person would comfortably impose such an unfair arrangement on children.

"More specifically, children may be able to remain if they can prove that that they experienced persecution or have a well-founded
fear of persecution on account of their political opinion, race, religion, nationality, or membership in a particular social group.
Whether a fear is well-founded, whether harm rises to the level of persecution and whether that persecution was “on account of”
one of the five enumerated grounds is defined by case law, which varies by location. The ground of membership in a particular
social group is one of the most litigated issues in immigration law. US immigration law may also allow children to remain if they

can prove they were a victim of certain “qualifying” crimes and cooperated with law enforcement. The “qualifying crimes” are
established by statute but may be proved under federal, state or local law. Children may also apply to remain if they were a victim
of a “severe form of trafficking” and can establish “extreme hardship involving unusual or severe harm” if they were returned to
their country. Federal statute determines whether trafficking is “severe”; case law governs the definition of “extreme hardship”; and
federal regulations establish evidentiary standards including the use of primary or secondary evidence. A child may also apply to
remain in the United States if she is declared dependent on a juvenile court or is placed in the custody of an agency, department,
individual or entity appointed by a state or juvenile court and can demonstrate that she cannot be safely reunified with one or both
of her parents because of abuse, abandonment or neglect (as defined by the law of the state where the child resides) and that it is
notin her best interests to return to her country of origin. To secure this benefit, a child must participate (often simultaneous) state
court proceedings before a family court or similar judge while appearing in either immigration court or before a different federal
agency where certain protection claims are adjudicated. Other children may apply if they were subject to abuse by a parent and, if
they are over 14, can demonstrate good moral character (another well-litigated legal standard that may vary by location). Certain
children may qualify to remain based specifically on their relationship to other adults such as a parent. It is also worth noting that
these benefits are discretionary—a child may meet the criteria but still be denied—and that some of them have numerical caps
limiting the number of children who can apply in a given year. And finally, children may be able to remain if they can establish they
will be subject to torture upon their return to home country.
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Emerging Adults: It's Time to Recognize
Their Specific Judicial Needs

Dr. Antoinette Kavanaugh

The law is often slow to change to reflect the advancement of science. That said, in a recent
series of United State Supreme Court cases, the Court has changed the law based on
longstanding scientific findings that prove the adolescent brain functions differently than the
adult brain. These findings have not only contributed to changes in certain areas of law but,
for scholars, to new characterizations of the stages of life and development. Now it is time the
judicial system changes in a manner that reflects these new characterizations. Specifically,
there is a call to establish a national young adult court. What follows is a brief review of the
empirical findings regarding the functioning of the adolescent brain and of the Supreme Court
cases that recognize these findings, as well as examples of the need to establish a court for
those who fall into this newly characterized stage of development. Just as these findings have
been recognized by the United States Supreme Court, it is imperative that they be considered
when adjudicating children’s immigration cases.

The research documenting the normative developmental changes in the adolescent brain,
and how these structural changes impact the brain’s functioning, has existed for nearly

twenty years. As a normative process, these changes do not culminate until a person is in their
twenties. The easiest way to think of it is that the brain matures from the inside out and from
the back to the front. Consequently, the last part of the brain to mature is the frontal lobe. The
frontal lobe is often referred to as the CEO of the brain because of its central role in executive
functioning.

As a normal part of adolescent development, the way the brain functions changes as well.
The dual system model of functional development, the brain’s cognitive control system and
the socio-emotional system (sometimes referred to as the risk and reward system), accounts
for these changes. The cognitive control system involves portions of the prefrontal cortex
and allows a person to do things such as control impulses and consider the consequences
(pros and cons) before one acts. Of the two systems, the cognitive control system is the last
to mature. The other system - the risk and reward system — contributes to the increase in
impulsivity, sensation-seeking and risk-taking. All hallmarks of adolescence.

Psychosocial maturity is a term psychologists use to refer to a person’s development in areas
such as sensation-seeking, time orientation, impulsivity and the ability to resist the influence
of adults and peers. This body of research debunks the idea that on a person’s eighteenth
birthday they mysteriously became a mature thinking adult. Instead, research has shown that
maturity is a process that continues well into a person’s twenties. These findings are also
particularly relevant to immigration proceedings as they have been replicated internationally.
In at least five cases since the start of the twenty-first century, the United States Supreme
Court acknowledged that adolescents and adults are developmentally different. As a result
of these empirical findings, a person cannot be executed or automatically receive a sentence
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of life without parole for crimes committed before their eighteenth birthday. The Supreme
Court has also determined that police must consider a person’s age when they determine if
that person is in custody. This is an important distinction because it triggers a person’s Miranda
rights. In making this distinction, the Court said “officers and judges need no imaginative
powers, knowledge of developmental psychology, training in cognitive science, or expertise in
social and cultural anthropology to account for a child’s age. They simply need the common
sense to know that a 7-year old is not a 13-year old and neither is an adult.” (JDB v. North
Carolina, 2011, p. 17) Although it was beyond the scope of the case before it, based on science,
this quote could be extended to say that a 13-year-old is not an 18-year-old and an 18-year-old
is not a 28-year-old.

These judicial decisions were based on scientific research that demonstrated empirical
differences in how adolescent and adult brains function—and how those differences impact
behaviors including judgment, impulsivity and decision-making. The weight of these studies
is so strong that scholars no longer think adolescence ends when a person becomes eighteen
years old. Instead, they recognize there is a transitional period between adolescence and
adulthood. Science has also led scholars to characterize the stages of life differently. For
example, German scholars now refer to the period of life between ages 18-21 as middle
adolescence and the period between ages 22-27 as late adolescence. Since the 2000s, scholars
in the United States have been referring to the period of time after age eighteen through early
twenties as emerging adulthood.

There has been a worldwide call to reform the legal system to recognize this transition period
and not treat those within it as if they are as mature as adults in their late twenties or beyond.
In Europe, this call has been responded to in different ways. In some countries, the juvenile
justice system has been expanded to include emerging adults. In other European countries,
the national response was to develop a court system dedicated to emerging adults. The United
States has not yet developed a national response to this call to reform, however, a few states
and jurisdictions have responded and have developed a court system specifically for emerging
adults. For example, San Francisco has established a Young Adult Court (YAC) that serves
youth ages 18-25. YAC recognizes the distinct needs of those in this particular age group and
that oftentimes a YAC defendant is not as autonomous a mature adult. Consequently, unlike
what is typically the case in the adult criminal system, a YAC defendant and his or her family
might be ordered to participate in family therapy. Similarly, in Douglas County, Nebraska, a
YAC has been established and like its San Francisco counterpart, it is for the same age group
and includes those with felony cases.!

If a national response to the call to reform is not possible at this moment, local jurisdictions
are urged to implement a YAC. The court should recognize the unique developmental needs
of those before it. Those staffing the YAC, including the judge, defense counsel, prosecution,
probation staff as well as social service workers, should be trained on the manner that
emerging adults are different than their younger and older counterparts. A YAC must also
have at its disposal, treatment interventions that are evidence-based and acknowledge these
developmental differences. For example, the YAC would recognize that the offenders who
come before it are not autonomous beings and therefore acknowledge the fact that the family
may be an integral part in addressing treatment needs, reducing the risk for recidivism and
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increasing the likelihood the young adult will successfully complete their court sanctions.
Unlike their juvenile or adult counterparts, a YAC would also offer life skills training to assist
those involved in their transition to independence. A cornerstone of any YAC should be
following the precedent the United States Supreme Court has set- as a class, youth are less
culpable than adults.

An immigration YAC should be rooted in similar tenets and provide similar services. It could be
debated that the YAC described in the previous paragraph should reflect a trauma-informed
perspective. In my opinion, it is imperative that an immigration YAC be rooted in a trauma-
informed perspective. That is not to say the majority of those seen in the immigration court
will meet the diagnostic criteria for Posttraumatic Stress Disorder (PTSD) as it is currently
conceptualized. Instead, everyone who works in an immigration YAC should be knowledgeable
of the potential impact of chronic stress and complex trauma on youth. Clearly, this knowledge
could impact how the lawyers involved view their cases. Also, this knowledge could improve
the way interpreters and bailiffs interact with those in the court. For example, hypervigilance is
often a byproduct of chronic stress. With this in mind, the interpreter and bailiff may respond
differently to a youth in an immigration YAC who is constantly looking around and appearing to
not pay attention. Finally, immigration YACs should have access to experts who can educate
those involved in the case about aspects of the country and culture from which a young
person originates. In addition to having a roster of interpreters, an immigration YAC also needs
a roster of background experts. In an immigration YAC, the judge would order an expert to
write an affidavit which is to be distributed to both lawyers as well as the judge. A benefit of
using a court-ordered to obtain the affidavit is that each side gets to weigh in on the particular
aspects for which it needs education. For example, one party may want education on the
impact of drugs or gangs in the particular city, town or county while another party may also
want to be educated on the availability of mental health services or jobs in that same area. This
“background education” allows both parties to gain impartial knowledge of relevant factors
germane to the case at hand.

In summary, in light of scientific findings there has been a call to develop court systems that
recognize emerging adults are still developing and are not fully matured adults. Hence, their
needs are different, and courts should respond to them differently. Some local jurisdictions
in Europe and America have already responded, however for the sake of justice, many more
jurisdictions in the United States are urged to also respond to this call. Furthermore, this call
should be extended to immigration proceedings involving adolescents and young adults.

" For more information about Young Adult Courts, visit https://www.sfsuperiorcourt.org/sites/default/files/images/YAC%20
Interim%20Report_05252017.pdf and https://www.sfsuperiorcourt.org/divisions/collaborative/yac.
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The Chasm Between Standards and Practice: Can Recent
Advances in Migrant Children’s Rights Be Realized?

Alice Farmer*

With some 35 million young migrants and refugees spread throughout the globe,’among them
more than 100,000 asylum-seeking children who arrive in the United States each year," there
is a clear need to ensure their protection. Juvenile justice in the United States and beyond

has established a set of standards that — however imperfect — acknowledge the imperative to
protect children in a manner distinct from that extended to adults. However, the migration
sphere lags behind juvenile justice, with abuses flourishing in an incomplete rights framework.
Migrant children may lack basic rights, from education to family reunification or birth
registration, and may be detained in substandard conditions while waiting to regularize their
status.

Three recent international documents push states to advance thinking on migrant and

refugee children’s rights. 2016’s New York Declaration for Refugees and Migrants (a set of
commitments adopted by 193 UN member states to enhance the protection of refugees and
migrants)’ and 2017’s two Joint General Comments from the UN Committee on the Rights

of the Child and UN Committee on the Protection of the Rights of All Migrant Workers and
Members of their Families (CMW)" advance and clarify certain aspects of international law
with respect to migrant children. But these standards are far from aligned with child protection
policies on the ground.

How can these emerging children’s rights standards - as seen in these new documents - be
balanced against the state imperative to regulate migration? The New York Declaration, which
articulates the will of states, gives some promise but its implementation remains unclear. The
document itself contains myriad examples of states retaining power over migration control in
a manner at odds with child protection. The Joint General Comments, which are considered
authoritative interpretations of multilateral treaties, are delivered by experts, not states, and so
are free of such constraints. Perhaps as consequence, they present certain conflicts with the
New York Declaration itself (discussed further below) and expose fissures with state practice.

When speaking of migrant children, the legal scholar Jacqueline Bhabha has observed, “no
other group of children... except perhaps convicted juvenile offenders, is expected to fend for
themselves in the face of such overwhelming legal and personal complexities.”™ The two Joint
General Comments, by deepening and clarifying provisions articulated in the Convention on
the Rights of the Child, push policy makers to think more profoundly about how to realize
children’s rights in what remains an adult-framed migration regulatory scheme. The New York
Declaration gives some indication of whether states may realize these principles, facing the
magnetic pull of migration control. By looking at two particularly contentious areas — detention
and non-refoulement - certain challenges become clear.
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Deepening and Clarifying Standards on Migrant Children’s Rights

Taken together, the New York Declaration and the Joint General Comments deepen the
understanding of children’s rights principles as they apply to migration. All three documents
emphasize the importance of certain foundational areas of children’s rights in the migration
and asylum arenas. For example, due to their particular need for protection, children should
be under the care of social welfare agencies, not immigration authorities. In the New York
Declaration, States speak to unaccompanied children in stating “we will refer their care to the
relevant national child protection authorities and other relevant authorities.”

A prohibition on discrimination, particularly with respect to discrimination by national

origin or by irregular migratory status, is central to protecting migrant children. Indeed, non-
discrimination is one of the first principles raised in the Joint General Comments, with the
Committees stating that the principle is “fundamental, and in all its facets, applies with respect
to children in the context of international migration.”"

The right of the child to have his or her best interests considered as a primary consideration

in matters affecting them is a key factor in developing an appropriate framework for migrant
children. The Joint General Comments guide states to ensure that best interests are

“taken fully into consideration in immigration law, planning, implementation and assessment
of migration policies” and “in particular... ensured explicitly through individual procedures.™
Likewise, the New York Declaration urges states to give “primary consideration... to the best
interests of the child.”* Even prior to these documents, states including the United States have
taken steps towards implementing best interests assessments in decision-making,“and these
documents further underscore the need for that commitment.

Detention

The Joint General Comments specifically state what advocates have long pushed for: that
detention of a child for immigration reasons is never permissible. In part because immigration
detention “contravenes the principle of the best interests of the child,” the Committees state
that “[a]ny kind of child immigration detention should be forbidden by law and such prohibition
should be fully implemented in practice.™

The Committees settle a long-running debate as to whether article 37(b) of the Convention on
the Rights of the Child permitted detaining migrant children as a “measure of last resort.” Here,
the Committees clarify that such an exception, “which may apply in other contexts such as
juvenile criminal justice, is not applicable in immigration proceedings as it would conflict with
the principle of the best interests of the child and the right to development.” Consequently,
the Committees call for the complete abolition of child immigration detention, stating that it
“should be prohibited by law and its abolishment ensured in policy and practice.™

The Joint General Comments, issued in 2017, may be a rebuttal to the weaker position taken
in the New York Declaration, which demonstrates states’ unwillingness to commit to complete
abolition. The Declaration draws heavily on the language in article 37(b), stating that “we will
use [detention] only as a measure of last resort, in the least restrictive setting, for the shortest
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possible period of time, under conditions that respect their human rights and in a manner that
takes into account, as a primary consideration, the best interest of the child, and we will work
towards the ending of this practice.”™"

Increases in migration and forced displacement have seen larger numbers of children at

risk of detention, and UNHCR estimates that more than 140,000 asylum-seeking children
were detained in 12 focus countries in 2015.% States routinely detain both unaccompanied
children and children with their families in degrading conditions, even though detention has a
profound negative impact on child health and development.* Detention can deter children
from pursuing their asylum claims, as they are forced to choose between indefinite detention
or return to danger.* Yet states facing pressure to regulate migration may assert that short
periods of limits on freedom of movement are necessary for identification and public health
reasons;“" others may insist on detention to deter migratory flows and present an image of
control.

The Committees were clearly aware of these realities when drafting the Joint General
Comments and took pains to illustrate alternative policies. The Committees say that states
should “allow children to remain... in non-custodial, community-based contexts while their
immigration status is being resolved and the children’s best interests are assessed, as well

as before return.” In keeping with basic principles of non-discrimination, unaccompanied
children should be treated with the same standards as national children deprived of parental
care, as detailed in the UN Guidelines for the Alternative Care of Children.* For children
traveling with their families, the Committees resolve confusion demonstrated in state practice
by stating that “when the child’s best interests require keeping the family together, the
imperative requirement not to deprive the child of liberty extends to the child’s parents and
requires the authorities to choose non-custodial solutions for the entire family.”

These standards may seem hard to meet — and certainly they are far from the reality in many
countries. Yet there are some instances of progress, with countries as far apart as Lithuania and
Zambia introducing improvements to their legal and policy frameworks related to the detention
of children. i Alternatives to detention that allow children (and their families) to reside in the
community, subject to some conditions or restrictions on freedom of movement, pending

the resolution of their immigration cases have been piloted across the globe. " Finally, while
advocacy on this issue is some decades behind similar efforts in the juvenile justice context,
there are clear lessons demonstrating that standard-setting can lead to substantive behavioral
change in practice.

Refoulement

Protecting children from harmful return is a necessary cornerstone of a migrant and refugee
children’s rights framework. Indeed, recent advances deepen the notion that the non-
refoulement standard for adults is augmented for children. The New York Declaration and the
Joint General Comments emphasize the importance of considering the best interests of the
child in decisions concerning return, above and beyond that of immigration status.



Children are protected by the standards in the Convention on the Status of Refugees and
the Convention Against Torture that prevent return to persecution or torture.* Yet they are
additionally protected by the concept of non-refoulement in the Convention on the Rights of
the Child, which prohibits return of a child where there are “substantial grounds for believing
that there is a real risk of irreparable harm to the child.” This is one of the most expansive
definitions of non-refoulement in international law, given that “irreparable harm” refers to a
particularly broad set of rights including “survival and development” of the child. !

The Joint General Comments and the New York Declaration advance thinking on how to
operationalize the broad definition of non-refoulement as applied to children, emphasizing
that the decision to return should go beyond the inquiry of immigration status. The New
York Declaration acknowledges the need to develop principles to protect “unaccompanied
and separated children who do not qualify for international protection as refugees and who
may need assistance,” suggesting that all relevant stakeholders develop “non-binding guiding
principles and voluntary guidelines.” i The Joint General Comments emphasize that “the best
interests of the child should be ensured explicitly through individual procedures as an integral
part of any... decision concerning the... return of a child[.]” These provisions acknowledge that
for a child, return may be improper, even if the child is not found to have a protection need
under the Convention on the Status of Refugees or the Convention Against Torture.

The Joint General Comments go into considerable detail on non-refoulement. The Committees
reinforce earlier language that a child cannot be returned if there is “real risk of irreparable
harm.” Evidence of such harm can be based on factors far broader than those articulated in
documents prohibiting refoulement of adults. The Committees specify that non-refoulement
obligations apply regardless of whether the violations “originate from non-State actors or
whether such violations are directly intended or are the indirect consequence of States parties’
action or inaction.” This leaves open the possibility of protection from refoulement based on
serious patterns of domestic violence or other non-state actors.

If return is seen to be in the child’s best interest, the Committees stress that “an individual plan
should be prepared... for his or her sustainable reintegration.” Such a plan should encompass
“effective access to education, health, psychosocial support, family life, social inclusion, access
to justice and protection from all forms of violence.” The Committees emphasize that “return
and reintegration measures should be sustainable from the perspective of the child’s right to
life, survival and development.”

Clearly, current domestic legal frameworks do not always reflect the idea that return should
only be carried out if it is in the best interests of the child.** Many states do not have
provisions in domestic law that would operationalize these requirements (for instance, in the
United States, if a child fails to meet the standards for asylum or withholding from removal,
there are limited other options). Some states, however, do protect children from return with
exceptional visas prior to the age of 18" Operationalizing the new standards articulated in
these three documents means embracing a child-specific definition non-refoulement assessed
with best interests as a primary consideration.

88



Bridging the Gap

Will the new Joint General Comments and the New York Declaration push policy makers

to think more creatively? They present serious advancements in deepening the framework

for protecting migrant and refugee children. Substantive implementation now remains the
challenge. The New York Declaration is in the process of being operationalized through two
major compacts: The Global Compact on Refugees and the Global Compact on Migration.
Both are facing serious political challenges in a global policy environment hostile to migration
and overwhelmed by forced displacement. Yet juvenile justice advocates faced similarly hostile
climates, and pushed for strong universal standards, nonetheless. Their operationalization can
give hope that migrant children’s rights may see similar advancement.

"The views expressed herein are those of the author and do not necessarily reflect the views of the United Nations.
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The Idea of Seeking Justice

Mary Giovagnoli

It should go without saying that an individual facing removal proceedings should have a

full and fair day in court, but our immigration laws often make that difficult. The current
administration’s policies make it even harder to ensure justice. One of the best and easiest
ways to level the playing field remains providing access to legal information and counsel, and
yet many government officials today belittle the role of attorneys and treat special protections
for asylum seekers and children as loopholes that people will use to game the system. As a
former government official, | can’t imagine doing my job well without attorneys and advocates
making their case, without sufficient procedural safeguards in place to ensure that the

people | work with have guidance to follow the law, or without the input of the public through
stakeholder engagement. My job was easier when all of those factors were in place; | worry for
my colleagues who are still in government, as these protections are attacked and weakened a
bit more each day.

| started my career in immigration law on the day that the lllegal Immigration Reform and
Immigrant Responsibility Act of 1996 went into effect. In fact, my very first job on my very

first day was to photocopy the law for all the other attorneys in my office, not realizing that |
was holding a document that would fundamentally reshape the way our immigration system
worked. In those early years, many immigration cases were governed by some aspects of the
old and the new law, and regulations implementing other parts of the law continued to be
issued, and then litigated, for years to come. Caught between these two worlds, | was struck by
the attitudes of my fellow attorneys, some of whom seemed grateful when a case was under
the old and more generous law, while others were equally happy when a case was a slam-dunk
because the new law took away relief or expanded the list of minor crimes that were removable
offenses.

| found the practice of immigration law pretty grim. The system seemed geared toward rapid
removal of immigrants, many of whom had no attorney and spoke limited or no English. The
cases were hurried and had little opportunity for research or investigation, and even when

it was clear that a person had no claim, | felt no joy in winning a case. | probably would have
quit altogether, but for a speech that the General Counsel of INS at the time, David Martin, a
University of Virginia law professor, gave to a group of new attorneys that spring. He reminded
us that our job was to follow the Department of Justice motto: “The government wins when
justice is done.” Suddenly, | understood that my job wasn’t about removals and deportations,
but about finding the right answer in the individual case. | saw myself working in partnership
with the judge and counsel, or the immigrant, to try to get to the bottom of an asylum claim or
possible eligibility for some other form of relief. | understood that | wasn’t really representing
INS, but an idea of seeking justice.

That idea is under attack today, largely because our immigration system remains veiled in
mystery and largely misunderstood. While immigration itself has become an almost daily
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front-page story, the mechanics of the system are not. Most people have no idea that
immigration courts are different from criminal courts. They don’t realize that people are

not entitled to an attorney. They have no idea that there are a host of laws and international
treaties protecting asylum seekers, or that these laws are being violated on a daily basis. Most
are surprised to learn that federal prosecutions for illegal entry and re-entry have far exceeded
drug prosecutions for the last few years. On a personal level, many people are deeply moved by
images of family separation and the deaths of young children in government custody, but very
few people understand the complex network of shelters, foster care, and placement decisions
that are in place to care for unaccompanied minors. Most American citizens will never
experience any of the immigration system firsthand, and therefore, it will always be far more
likely that people will be generally more informed about how their local Department of Motor
Vehicles works, or more outraged by the abuses of their local police department, than they ever
will about the federal immigration system.

The fact that people are generally unaware of how our immigration system works is not a value
judgement. We trust our institutions to work fairly and well. We trust our government to follow
the law. We assume, sometimes wrongly, that everything is OK unless we hear otherwise. This
means, however, that people in the field have to be ready to sound the alarm when things
aren’t working. It particularly means that government officials, as part of their public duty,

have to be good stewards of the systems they implement and enforce. They must go beyond
simply carrying out the laws, and instead must ask—why? How? At what cost? And because
this can be both time consuming and difficult, the best systems will build those questions

into the process. Although we do this primarily to protect the rights of the individual under
scrutiny, it also protects the government official. It makes sure we pause and do our jobs right
and ask those questions that serve as a fundamental check on the impulse to rush things
along or to assume we know best. Unfortunately, many of my colleagues over the years have
been unwilling to recognize that good systems protect their interests as well, and have balked
at doing anything that would, in their opinion, further complicate the process of arresting,
detaining, or removing people.

At one level this is understandable. No one in government is immune from the frustration that
can come from having too few resources and too many cases. Frequently, government officials
have access to sensitive or classified information that may change the analysis of a particular
case or policy. You are rarely making decisions in a vacuum, and, especially in Washington,

the National Security Council, the Domestic Policy Council, the State Department, the
Department of Defense, the CIA, and the FBI, among others, may all have an opinion about
the immigration case or issue you are trying to resolve. Sometimes your warnings and
recommendations are ignored or decisions are overruled. In such instances, the last thing you
may want to do is take that call from an attorney or advocate hoping for good news or agree to
speak to a group of advocates and citizens who are angry about a new policy. If good systems
are in place, however, no matter how much you don’t want to do something, the process will
make it happen anyway.

Unfortunately, sometimes people really don’t want to do the right thing. | recall teaching a
class on asylum to new attorneys and stressing the need to explore all aspects of the case if
an immigrant was pro se. Someone challenged me, asking why they needed to do the other
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side’s job for them. | responded that it was our job to find the truth. He said, “No, my job is to
deport illegal aliens.” To their credit, most of the class was as shocked as |, and we turned that
statement into a productive discussion of the role of the government attorney, but | found it
incredibly disturbing. When people walk into the immigration system—whether as an ICE or
CBP officer, an attorney, or a USCIS adjudicator—with the idea that our job is deportation, then
the immigrant is at a disadvantage no matter the merits of his or her case. And when those
same people are responsible for implementing all aspects of the law, including developing
policy and regulations that govern behavior, we have a significant problem.

Building in more protections, rather than stripping them away, provides a benefit to everyone,
but government officials must acknowledge and support this. Someone who believes that their
only job is to deport people won’t necessarily have much interest in ensuring that all people

in immigration court are represented by counsel. A government attorney who knows their job
is to seek the truth is far more likely to acknowledge that it is easier, more efficient, and more
productive to ensure representation for the other side. It also takes a level of responsibility
from the government’s shoulders because there is someone whose sole job is to protect the
interests of the individual.

Even before someone appears in court, however, ensuring access to counsel improves the
quality of justice. Know your rights presentations and screenings at detention centers provide
a valuable service to the government. Attorneys triage cases, identify possible forms of

relief, and frequently break the bad news to an individual that they do not have any viable
claim. Too often, government officials suspect attorneys of simply trying to help people beat
the system, and sometimes make it difficult for them to talk to clients in detention. DHS is
often so fragmented that people see only their limited mission—the arrest—the detention—
the interview—the hearing, without thinking about the process as a whole. If, instead, the
immigrant’s counsel is viewed as an equally important part of the process, a process that values
truth and the best possible outcome, then the system will produce better results. It may not
produce better monthly statistics, but it may lead to more individuals whose cases, whether
they win or lose, are given a fair shot.

While access to counsel is important across the board, the government’s responsibility towards
children, particularly unaccompanied minors, shows the distinct need for active and engaged
partners from outside the government. Years of public pressure, pro bono efforts, and limited
government funding have meant that more children have been represented in court and

have qualified for benefits they could never have sought on their own. Surely this has to be
seen as a win for the government. And yet, the mindset remains that laws protecting children
somehow give them an unfair advantage. For years, CBP has systematically balked at fully
implementing its responsibility to screen children under the Trafficking Victims Protection
Reauthorization Act, finding myriad reasons to avoid updating and expanding the basic sets

of questions officers are required to ask. Part of the problem is a practical one—to implement
the law’s ideal, CBP would need to bring in child welfare experts and other individuals who
could conduct more sensitive and time consuming interviews, and would likely have to arrange
for better facilities as well. A bigger part of the problem, however, is philosophical. Because
CBP has repeatedly said that it does not view its mission as providing social services, there is
no institutional pressure to complete the job, particularly under the Trump administration. In
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fact, current DHS officials point to the protections provided unaccompanied children under
the TVPRA as obstacles to facilitating removal. It is hardly surprising, then, that such attitudes,
left unchecked and deliberately fostered by the current administration created an atmosphere
where family separation could flourish.

Even for those of us who believe that the job of government officials is to seek the right
outcome in any given case, it can be easy to get it wrong. When | returned to DHS as a
political appointee in 2015, | fielded numerous complaints and concerns raised by advocates
about every aspect of our immigration system. Plenty of times there was more than one

side to a story, or the facts would come out in dribs and drabs, or people would exaggerate

on both sides. Sometimes | would check out a case only to have the facts flatly denied by

one immigration officer and then confirmed by a different officer working on the ground.
Sometimes the attorney’s or advocate’s story was inaccurate. Sometimes policy was
misinterpreted or ignored. And sometimes, a removal order was the appropriate decision. In
my particular position, | often had to rely on the findings and instincts of others in making my
own recommendations, and so had to believe that there were appropriate safeguards built into
the system. Tireless advocates who didn’t accept my initial conclusions sometimes showed
me that the system wasn’t working as | thought—and those are the moments when you realize
how fraught every decision is with the possibility that you might be wrong.

Precisely because of that fear, we need more oversight, not less. People often called my office
because they couldn’t get an answer from ICE or CBP. There is no ombudsman for either
agency, and thus, no mediator to independently investigate individual cases. My job involved
policy, not individual cases, but anyone at all sympathetic to improving the immigration system
would find themselves troubleshooting cases precisely because there was no real system in
place for the agencies to do it themselves. These issues have only escalated under the current
administration, which has shut off many forms of public communication. While it may be easier
to do whatever you want when you don'’t talk to the public, you are simply not doing your job.

| am constantly amazed by the number of government officials who resist reforms because
they will be too costly or time-consuming. While these are factors to bear in mind, and may
affect the speed of implementation, they simply can’t be the over-riding concern when you are
talking about justice. When | returned to DHS, it became quite clear that the old DOJ motto
that “the government wins when justice is done” was not the philosophy of many DHS officials.
Of course, part of that has to do with the fact that DHS had a different mission statement, one
that focused almost exclusively on protecting against terrorism in its earliest iterations. Over
time there has been greater recognition that part of DHS’s mission is to confer immigration
benefits and to safeguard our values, but the primary emphasis of the institution as a whole
continues to focus on the detection and removal of threats. That mindset, coupled with the
division of the old INS into separate enforcement and benefits agencies, has led to increasingly
myopic thinking within DHS about the nature of immigration work. Enforcement of the law

is equated with removal; the idea that conferring a benefit, such as asylum or citizenship,

is simply another kind of enforcement of our nation’s laws, is not discussed. As long as this
mindset prevails, it is critical that Congress and the courts ensure that every immigration
process—whether it is an arrest, a detention, an expedited removal determination, or the grant
of a benefit—has sufficient procedural protections built in to protect not only the individual
immigrant, but to protect us from ourselves.
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